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SUBJECT : 
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PREPARED  BY: 


NECESSITY  OF  A  COASTAL  DEVELOPMENT  PERMIT 
PURSUANT  TO  THE  COASTAL  ACT,  FOR  PROPOSED 
WORK  IN  GOLDEN  GATE  PARK 

THOMAS  MALLOY,  General  Manager 
Recreation  and  Park  Department 

BURK  E.  DELVENTHAL 
Deputy  City  Attorney 
ALICE  SUET  YEE  3ARKLEY 
Deputy  City  Attorney 
KIRK  G.  MITCHELL 
Legal  Assistant 


QUESTIONS  PRESENTED 

1.  Does  the  proposed  cleaninq  and  maintenance  work  for 
Golden  Gate  Park's  Chain  of  Lakes  require  a  Coastal  Development 
Permit? 

2.  Does  the  performance  of  the  proposed  Golden  Gate  Park 
reforestation  project  require  a  Coastal  Development  Permit? 

CONCLUSION 

1.  No. 

2.  No. 

ANALYSIS 

I.   Chain  of  Lakes  Cleaning  and  Maintenance 

Three  lakes  in  Golden  Gate  Park  -  North  Lake,  Middle  Lake, 
and  South  Lake  -  are  collectively  known  .^s  the  Chain  of  Lakes. 
The  Chain  of  Lakes  is  a  unique  feature  of  the  Park  because  it  is 
one  of  the  few  primarily  natural  elements  of  a  park  that  is 
otherwise  basically  man-made.   The  lakes  are  situated  at  a  point 
opposite  40th  Avenue  and  extend  across  the  Park  in  generally  a 
northeast  to  southwest  direction.   Overflow  water  is  channelled 
from  South  Lake  to  Middle  Lake  to  North  Lake  through  pipes  laid 


DOCUM^^NTS  OEtm. ' 

SA^J  Fr^ANcisca 
TO 


Thomas  Malloy  2  April  29,  1981 

OPINION  No.  81-26 

in  natural  water  course  depressions.   North  Lake  and  part  of 
Middle  Lake  are  within  the  1,000  yard  coastal  zone  area; 
therefore,  prior  to  approval  of  San  Francisco's  Local  Coastal 
Program,  the  North  and  Middle  Lakes  are  subject  to  the 
jurisdiction  of  the  California  Coastal  Commission. 

Originally,  these  lakes  were  spring-fed.   However,  use  of 
that  spring  water  for  irrigation  purposes  over  the  years  has 
reduced  the  water  table  to  a  point  where  pumps  are  now  required 
to  maintain  the  lakes  at  full  capacity.   The  lakes  also  have  lost 
a  great  deal  of  water  through  natural  seepage.   The  combination 
of  these  factors  has  resulted  in  an  accumulation  of  a  sediment 
base,  reducing  the  lakes'  depth,  and  allowing  excessive  growth  of 
reed  and  tule  to  the  point  of  choking  the  lakes.   Accumulation  of 
sediment  and  dead  foliage  at  outflow  drain  pipes  is  slowing  and 
impairing  water  flow  between  the  lakes.   Surrounding  banks  have 
eroded,  and  nearby  foliage  has  encroached  on  the  lakes  with  some 
plants  hanging  into  the  water. 

The  Recreation  and  Park  Department  proposes  to  remove 
sediment,  clean  out  the  outflow  pipes,  cut  aquatic  plants  and 
overhanging  trees  and  shoreline  plants  where  appropriate,  repair 
eroded  banks,  and  relandscape  the  edges  with  new  topsoil.   It  is 
anticipated  that  the  proposed  work  will  restore  the  lakes  to 
their  original  deoths,  improve  the  quality  of  lake  water,  and 
maintain  (and  in  some  cases  imorove)  the  scenic  beauty  of  the 
lakes.   If  the  proposed  work  is  not  undertaken,  sedimentation  and 
overgrowth  of  plant  life  will  eventually  cause  extinction  of  the 
lakes,  with  resultant  loss  of  wildlife  habitat  and  scenic  and 
recreational  use  for  Park  visitors. 

Because  the  North  and  Middle  Lake  are  located  within  the 
Coastal  Zone,  the  question  arises  as  to  whether  a  coastal 
development  permit  is  required,  before  the  proposed  work  may  be 
undertaken.   Coastal  Act  Section  30600  requires  that  any  person 
wishing  to  perform  or  undertake  any  development  in  the  coastal 
zone  shall  obtain  a  coastal  development  permit  unless 
specifically  exempted.   Coastal  Act  Section  30105  defines 
"development"  in  pertinent  part  as 
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hold  or  keep  in  any  particular  state  or  condition,  not  to  suffer 
to  fail  or  decline."   (Webster's  New  International  Dictionary, 
2nd  Edition.) 

While  the  Coastal  Act  does  not  define  "repair  and 
maintenance,"  case  law  provides  ample  definition.   In  Clay  v. 
City  of  Los  Angeles  (1971)  21  Cal.App.3d  577,  98  Cal.Rptr.  582, 
the  issue  before  the  Court  was  whether  the  City  of  Los  Angeles 
had  to  repair  a  dedicated  street  damaged  by  flooding.   The  court 
found  that  the  city  had  a  duty  to  maintain  dedicated  streets,  and 
went  on  to  state  at  585,  that, 

,  .  .  The  phrase  "to  maintain"  as  applied  to 
tangible  property  has  generally  the  meaning  of 
"upkeep  and  repair."   [Citations  Omitted.] 

In  Whalen  v.  Ruiz  (1953)  40  Cal.2d  294,  253  P. 2d  457,  the 
question  was  whether  defendant  railroad  company  was  liable  for 
injuries  caused  by  its  failure  to  make  structural  changes  in  a 
bridge  to  meet  changing  traffic  conditions.   Defendant  railroad 
company  had  originally  constructed  the  overhead  or  roadway 
portion  of  the  bridge  and  subsequently  entered  into  an  agreement 
with  two  counties,  obligating  the  railroad  company  only  to,  "keep 
in  repair,  operate,  and  police,"  the  bridge.   In  holding  for 
defendant  the  court  stated  at  300,  that  the  quoted  words  do  not 
require  the  railroad  company  to  make  structural  changes  thereon, 
since , 

.  .  .  The  word  "repair"  in  its  ordinary  sense 
relates  to  the  preservation  of  property  in  its 
original  condition,  and  does  not  carry  the 
connotation  that  a  new  thing  should  be  made  or  a 
distinct  entity  created.   [Citation  omitted.]   As 
was  said  in  Realty  &  Rebuilding  Co.  v.  Rea,  184  Cal. 
565,  at  page  576  [194  P.  1024):   "To  repair  means  to 
mend  an  old  thing,  not  to  make  a  new  thing;  to 
restore  to  a  sound  state  something  which  has  become 
partially  dilapidated,  not  to  create  something  which 
has  no  existence."   (See,  also,  Santa  Cruz  Rock 
Pavement  Co.  v.  Broderick,  113  Cal.  628,  633  [45  P. 
8631  . 

Even  more  germane  to  the  present  case  are  two  Iowa  cases 
involving  repair  and  maintenance  work  on  irrigation  and  drainage 
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ditches.   Haugen  v.  Humbol t-Kossuth  Joint  Drainage  Dist.  No.  2 
(1941)  231  Iowa  288,  1  N.W.2d  242,  involved  interpretation  of  a 
statute  imposing  a  duty  on  the  local  board  of  supervisors  to  keep 
drainage  district  ditches,  "in  repair,  and  for  that  purpose  .  .  . 
cause  the  ditches,  and  watercourses  thereof  to  be  enlarged, 
reopened,  deepened,  widened,  straightened,  or  lengthened."   The 
Court  was  presented  with  the  question  of  whether  subsequent 
cleaning  out  of  silt  and  caved-in, earth  up  to  seven  feet  in 
depth,  cutting  away  nearby  timber  and  underbrush,  and  repairing 
banks  on  both  sides  of  the  ditch  was  "repair"  work  within  the 
meaning  of  the  statute,  or  was  instead,  "original  or  new 
construction."   In  finding  the  work  to  be  "repair"  work,  the 
Court  stated  at  305,  that. 

What  is  of  real  importance  in  determining  this 
question  must  be  found  in  the  conditions  as  they 
existed,  and  the  nature  and  purpose  of  the  work  done. 

Similarly,  in  McGuire  v.  Voight  (1951)  242  Iowa  1106,  49 
N.W.2d  472,  the  Court  was  presented  with  the  question  of  whether 
the  removal  of  all  trees,  shrubs,  and  brush  from  the  sides  of  a 
ditch  bank  was  "repair"  work  authorized  by  statute,  or  "new 
construction,"  thus  requiring  notice,  public  letting  of 
contracts,  etc.,  for  such  work  to  be  performed.   The  Court  stated 
emphatically  at  1110, 

There  can  be  no  question  under  this  record  but  that 
the  work  [described  above]  was  repair  work  and  not 
new  construction.   It  was  work  to  clean  out  an  open 
ditch  to  restore  it  to  its  original  efficiency  or 
capacity,  within  the  very  words  of  the  statute. 
.  .  .  Here  the  parties  agree  as  to  the  condition  of 
the  ditch.   It  was  filled  with  silt  and  trees.   The 
record  is  clear  that  the  purpose  of  the  work  was  to 
remedy  the  exiscing  condition  and  restore  the  ditch 
to  its  original  efficiency." 

The  Recreation  and  Park  Department  seeks  to  preserve  the 
lakes  in  their  original  condition  and  not  to  create  a  new 
entity.   The  work  contemplated  for  Golden  Gate  Park — cleaning  out 
silt  and  caved-in  dirt,  reoairing  eroded  banks,  and  cutting  back 
trees,  brush,  and  shrubs  which  infringe  upon  the  watercourse--is 
unquestionably  repair  and  maintenance  in  character  as  defined  by 
the  above  cases. 
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Additionally,  the  repair  and  maintenance  methods  to  be 
employed  by  the  Recreation  and  Park  Department  are  not 
extraordinary  in  manner  or  scale,  nor  do  they  involve  the  risk  of 
causing  individual  or  cumulative  adverse  environmental  impact. 
Trees,  shrubs,  and  aquatic  plants  will  be  hand-pruned.   A  small 
mechanical  sloop  or  back-hoe  will  be  used  to  clean  out  sediment, 
waste,  and  debris  from  the  lake  bottoms.   Eroded  banks  will  be 
repaired  usinq  shovels  to  reshape- the  banks  and  to  pack  on  new 
topsoil.   These  repair  and  maintenance  methods  will  not,  in 
themselves,  involve  a  risk  of  causing  any  adverse  environmental 
impact.   On  the  contrary,  the  work  will  result  in  improving  the 
lakes'  environment  and  provide  a  healthier  habitat  for  the  lakes' 
wildlife. 

As  the  work  proposed  for  the  Chain  of  Lakes  clearly 
constitutes  repair  or  maintenance  work  on  existing  objects, 
employing  no  extraordinary  methods  which  could  involve  any 
adverse  environmental  imoact,  such  work  is  expressly  exempted 
from  coastal  development  permit  requirements.   Therefore,  it  is 
concluded  that  no  coastal  development  permit  is  required. 

II.   Golden  Gate  Park  Reforestation  Program 

A  large  number  of  trees  in  Golden  Gate  Park  were  planted  as 
saplings  approximately  100  years  ago.   These  trees  will  soon 
reach  or  have  reached  the  end  of  their  natural  life  span.   The 
Recreation  and  Park  Deoartment  has  therefore  prepared  a 
Reforestation  Program  designed  to  replace  these  dead  or  dying 
trees.   This  program  seeks  to  avoid  the  past  error  of  planting 
saplings  all  at  one  time  by  spreading  the  planting  of  new  trees 
over  a  25-year  period.   Implementation  of  the  program  will 
involve  selection  and  preparation  of  appropriate  areas  for 
replanting,  removal  of  failing  trees,  planting  and  nurturing  of 
new  trees,  irrigation  and  fertilization  of  young  trees,  pruning 
and  general  upkeep  of  existing  trees,  and  monitoring  the  growth 
of  replanted  areas. 

Some  of  the  replanting  will  occur  in  an  area  of  Golden  Gate 
Park  which  lies  within  the  Coastal  Zone.   Since  the  work  is  in 
the  Coastal  Zone,  and  because  it  arguably  is  a  "development"  as 
described  in  Coastal  Act  Section  30106,  supra,  the  question  here 
is  again  whether  the  work  to  be  performed  under  the  Reforestation 
Program  is  repair  or  maintenance  activity  and  thus  exempted  by 
Coastal  Act  Section  30610(d),  supra,  from  the  the  coastal 
development  permit  requirement. 
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The  tree  population  of  Golden  Gate  Park  will  be  repaired 
and  maintained  by  the  proposed  Reforestation  Program.   Individual 
trees  will  be  "repaired"  by  pruning,  fertilizing,  and 
irrigation.   The  stands  of  trees  will  be  "maintained"  by 
replacing  dead  trees  with  l-ving  ones.   The  Reforestation  Program 
is  aimed  at  maintaining  —   ot  increasing  —  the  Park's  total 
tree  population  and  forested  area  and  at  maintaining  the  Park's 
fragile  ecosystem. 

The  methods  of  repair  and  maintenance  to  be  employed  are 
not  of  an  extraordinary  nature  and  risk  no  adverse  environmental 
impact.   The  ordinary  method  of  maintaining  the  tree  population 
of  a  forest  containing  dead  or  dying  trees  would  be  to  replace 
the  failing  trees  with  living  ones.   Here,  the  failing  trees  will 
first  be  identified,  and  then  cut  a  few  at  a  time  rather  than  all 
at  once.   Cutting  and  replacement  planting  will  be  done 
periodically  to  ensure  that  the  Park's  total  tree  population  will 
not  be  significantly  decreased  or  increased  at  any  one  moment,  or 
by  any  one  act.   New  trees  will  be  planted  by  hand.   The  later 
pruning  and  fertilizing  will  also  be  done  by  hand.   Irrigation 
will  be  done  by  methods  currently  useJ  in  the  Park. 

It  is  concluded  that  ref orestai  .on  is  a  form  of  repair  and 
maintenance  -  the  object  of  repair  and  maintenance  being  the 
forest  or  tree  copulation  itself  and  che  Park's  ecosystem.   The 
proposed  Reforestation  Program  employs  methods  of  repair  and 
maintenance  that  will  not  have  any  adverse  environmental  impact. 
Therefore,  this  orogram  clearly  falls  within  the  exemption  of 
Section  30610(d)  of  the  Public  Resources  Code,  and  no  coastal 
development  permit  is  required. 


APPROVED  BY; 
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Respectfully  submitted, 

Alice  Suet  Yee  Barkley 
Deputy  City  Attorney 
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SUBJECT; 

REQUESTED  BY: 
PREPARED  BY: 


Special  Use  Permit  Required  for  Expansion  of 
Existing  Business  in  a  Special  Use  District 

Supervisor  Harry  G.  Britt 

Alice  Suet  Yee  Barkley 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Does  the  expansion  of  an  existing  business  along  the 
frontage  of  an  affected  store  constitute  a  "new"  usage,  thereby 
requiring  the  issuance  of  a.  special  use  permit? 

CONCLUSION 

Expansion  of  an  existing  business  in  a  special  use  district 
constitutes  a  "new"  usage  and  may  not  be  permitted  without  the 
issuance  of  a  special  use  permit. 

ANALYSIS 

Section  242  of  the  City  Planning  Code  provides  in  pertinent 
part  as  follows: 

*  *  * 
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addition,  cabarets,  dance  halls,  hotels,  and 
accessory  off-street  parking  for  non-residential 
uses,  require  approval  as  special  uses  by  the  City 
Planning  Commission.   In  reviewing  such  applications 
for  special  use  authorization,  the  Commission  shall 
consider  criteria  set  forth  in  Section  312  of  this 
Code.   (Emphasis  added.) 

There  are  presently  ten  (10)  special  use  districts  in  the  City 
and  County  of  San  Francisco:   Union  Street,  Sacramento  Street, 
Upper  Fillmore  Street,  Haight  Street,  Castro  Street,  Upper  Market 
Street  West,  Upper  Market  Street  East,  24th  Street-Noe  Valley, 
24th  Street-Mission  and  Valencia  Street.   (See  Sections  242.1 
through  242.10  inclusive  of  the  City  Planning  Code.)   For 
example,  in  the  Castro  Street  special  use  district.  Section  242.5 
of  the  City  Planning  Code  provides  in  relevant  part  that: 

(c)   Controls.   The  following  provisions  shall 
apply  within  such  special  use  district: 

1.  Floor  area,  frontage,  off-street  parking,  and 
outdoor  activity  shall  be  permitted  as  principal 
uses  only  within  the  standards  set  forth  in  Table 
5E.   Applications  that  exceed  the  standards  therein 
set  forth  shall  be  permitted  as  special  uses  after 
review  under  applicable  criteria  set  forth  in  this 
Code  and  Guidelines  adopted  by  the  City  Planning 
Commission  for  such  uses. 

*  *  * 

3.  Bars,  fast  food  outlets,  financial  offices, 
places  of  entertainment,  restaurants  and  stores 
selling  liquor  for  off-premises  consumption  may  be 
permitted  within  the  standards  set  forth  in  Table  5E 
as  permitted  uses  where  the  threshold  number  has  not 
been  exceeded,  or  as  special  uses  otherwise. 


Table  5E  provides  in  pertinent  part  that 

[No]  retail,  personal  service  or  other  commercial 
establishment  [may  be]  permitted  as  a  principal  use 
in  a  C-2  district,  which  has  a  gross  floor  area 
exceeding  2,500  square  feet,  and  has  a  frontage 
exceeding  30  feet  [except  as]  a  special  use  which 
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may  be  approved  by  [the]  Zoning  Administrator  if 
requirements  [are]  met,  or  [by  the  City  Planning] 
Commission  if  not  met. 

Moreover,  Section  312  of  the  City  Planning  Code  specifies 
additional  standards  and  threshold  factors  relating  to  density. 

Whether  expansion  of  an  existing  use  requires  a  special  use 
permit  is  dependent  upon  the  intent  of  the  legislation.   In  Plum 
V.  City  of  Healdsburg  (1965)  237  C.A.2d  308,  the  question  before 
the  Court  involved  the  interpretation  of  a  land  use  ordinance. 
The  Plum  Court  stated  at  318: 

It  is  a  basic  rule  of  statutory  construction  .  .  . 
that  courts  are  bound  to  give  effect  to  statutes 
according  to  the  usual,  ordinary  import  of  the 
language  employed  in  framing  them.   In  so  construing 
a  statute  the  court  should  not  seek  hidden  meanings 
not  suggested  by  the  statute.   [Citations  omitted.] 

It  is  an  equally  basic  rule  of  statutory 
construction  that  when  called  upon  to  construe  a 
statute  the  court  should  do  so  in  accordance  with  the 
intent  of  the  framers  of  the  statute  so  as  to 
effectuate  the  purpose  sought  to  be  achieved  and 
avoid  the  evils  desired  to  be  eliminated^   [Citations 
omitted.] 

The  special  use  ordinances  were  enacted  only  after 
extensive  public  hearings  conducted  by  the  City  Planning 
Department,  the  City  Planning  Commission  and  the  Board  of 
Supervisors;  in  fact,  public  hearings  on  the  concept  of  the 
special  uses  were  held  from  October  1979  through  May  27,  1980. 

The  intent  is  clearly  set  forth  in  Section  242(a)  of  the 
City  Planning  Code  and  provides  in  pertinent  part  as  follows: 

.  .  .  [T]o  provide,  maintain  and  strengthen  viable 
neighborhood  commercial  districts  readily  accessible 
to  city  residents,  promote  the  multiple  use  of 
neighborhood  commercial  areas  with  priority  given  to 
neighborhood-serving  retail  and  service  activity, 
promote  neighborhood  commercial  revitalization, 
protect  environmental  quality  in  neighborhood 
commercial  areas,  prevent  the  establishment  of  major 
new  commercial  development  except  in  conjunction 
with  adequately  supportive  residential  development 
and  transportation  capacity,  encourage 
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community-based  economic  development,  and  control 
the  rapid  expansion  of  certain  kinds  of  uses  which 
if  uncontrolled  may  adversely  affect  the  character 
of  certain  neighborhood  commercial  districts.  .  .  . 

In  adopting  Section  312  of  the  City  Planning  Code,  the 
Board  of  Supervisors  further  found  that: 

.  .  .  [T]he  special  use  authorization  procedure  is 
intended  to  facilitate  the  orderly  processing  of 
applications  for  alteration  and  enlargement  of 
existing  uses  and  for  establishment  of  uses  in 
Neighborhood  Commercial  Special  Use  Districts 
through  a  procedure  which  allows  for  efficient  and 
thorough  review  of  applications  using  criteria  and 
requirements  as  set  forth  in  this  Code  and 
guidelines  as  adopted  from  time  to  time  by  the  City 
Planning  Commission  so  as  to  insure  fairness  to  each 
applicant  and  adequate  and  reasonable  regulation  of 
commercial  development.   Except  as  provided  in 
subdivision  (d) ,  no  special  use  authorization  may  be 
approved  pursuant  to  this  Chapter  which  is  not 
consistent  with  the  policies  and  objectives  of  the 
Comprehensive  Plan  of  San  Francisco,  the  purposes  of 
this  Code,  the  general  purposes  of  Neighborhood 
Commercial  Special  Use  Districts  (Section  242(a)), 
the  purposes  of  special  use  controls  (Section 
242(b)),  and  the  purposes  of  the  particular  special 
use  district.   (Emphasis  added.) 

A  perusal  of  the  subject  ordinances  thus  discloses  a 
studied  legislative  attempt  to  curb  proliferation  of  types  the  of 
commercial  development  which  adversely  affect  the  ten  (10) 
districts.   Therefore,  any  expansion  of  existing  uses  which  are 
subject  to  the  provisions  of  the  special  use  ordinances  must 
apply  for  a  special  use  permit. 


APPROVED 


Very  trulv  yours, 

Alice  Suet  Yee  Barkley 
Deputy  City  Attorney 
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for  City  and  County  Contracts 


Requested  By:   GRANT  S.  MICKENS 

Director,  Human  Rights  CommissiQnj-.jj|^_l^_.g  DEPT 


Prepared  By: 


BURK  E.  DELVENTHAL 
Deputy  City  Attorney 
ELISABETH  C.  BRANDON 
Legal  Assistant 
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QUESTION  PRESENTED 

May  the  City  and  County  impose  a  regulatory  fee  upon 
bidders  for  City  contracts  in  order  to  obtain  reimbursement  for 
the  expenses  incurred  by  the  Human  Rights  Commission  in 
monitoring  those  bidders  for  compliance  with  the  City's 
nondiscrimination  requirements? 


Yes. 


CONCLUSION 


ANALYSIS 


The  powers  and  duties  of  the  Human  Rights  Commission 
("HRC")  are  set  forth  in  Chapter  12  of  the  San  Francisco 
Administrative  Code.   The  HRC  is  directed,  inter  alia,  to  ensure 
compliance  with  the  nondiscrimination  provisions  required  as  part 
of  all  contracts  with  the  City.   (Chapter  12.B.1.)   The  HRC  may 
review  all  pertinent  records  and  data  of  any  contractor, 
subcontractor,  or  supplier.   (12. B. 2(e).)   The  Director  may  make 
findings  of  wilful  violation  where  appropriate,  and  such  findings 
may  be  appealed  to  the  Commission.   (12. B. 2(f).)   A  fine  of 
$50.00  per  calendar  day  per  person  discriminated  against  may  be 
deducted  from  the  amount  payable  to  the  contractor  by  the  City 
under  the  contract,  and  the  contract  may  also  be  cancelled, 
suspended  or  terminated.   (12. B. 2(g).)   In  addition,  the 
contractor  may  be  deemed  an  "irresponsible  bidder"  as  to  all 
future  contracts  for  which  he  might  submit  bids  and  be  barred 
from  submitting  any  such  bids  for  two  years  thereafter  or  until 
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establishing  and  carrying  out  a  program  in  conformity  with  the 
City's  nondiscrimination  provisions.   (12. B. 2(h).) 

The  provisions  of  Chapter  12  of  the  Administrative  Code 
direct  the  HRC  to  engage  in  extensive  investigative  and 
regulatory  activity.   At  present,  the  Code  provides  that  the 
Board  of  Supervisors  shall  appropriate  funds  from  the  General 
Fund  as  are  deemed  necessary  for  the  enforcement  of  this 
ordinance.   (12. B. 5(a);  12. C. 5.) 

It  is  well  established  that  municipalities  may  enact 
regulatory  fees  as  a  proper  exercise  of  the  police  power.   County 
of  Plumas  V.  Wheeler  (1906)  149  Cal.  758,  762-763;  United 
Business  Commission  v.  City  of  San  Diego  (1979)  91  Cal.  App.  3d 
156.   No  legislative  authorization  is  necessary,  for  authority  is 
derived  from  California  Constitution  Article  XI,  Section  7,  which 
provides: 

A  county  or  city  may  make  and  enforce  within 
its  limits  all  local,  police,  sanitary,  and  other 
ordinances  and  regulations  not  in  conflict  with 
general  laws. 

In  determining  whether  an  ordinance  imposes  a  fee  for 
regulatory  purposes  or  a  tax  for  revenue-producing  purposes,  the 
courts  will  look  to  the  primary  purpose  of  the  legislation. 
Arnke  v.  City  of  Berkeley  (1960)  185  Cal.  App.  2d  842,  847; 
Haugen  v.  Gleason  (1961)  359  P. 2d  108.   This  distinction  between 
fees  and  taxes  is  important,  for  the  amount  of  the  fee  to  be 
imposed  must  be  reasonably  related  to  the  actual  or  estimated 
expense  of  the  regulatory  activity  lest  it  be  denominated  a  tax 
for  revenue  purposes  (despite  the  presence  of  any  accompanying 
regulatory  features  in  the  legislation) .   John  Rapp  &  Son  v.  Kiel 
(1911)  159  Cal.  702,706;  United  Business  Commission  v.  City  of 
San  Diego,  supra.   It  has  recently  been  held  that  the  Proposition 
13  requirement  of  a  two-thirds  vote  of  approval  by  the  electorate 
on  all  revenue  measures  is  not  applicable  to  fees  charged  in 
connection  with  regulatory  activities.  Mills  v.  County  of 
Trinity  (1980)  108  Cal.  App.  3d  656. 
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We  conclude,  therefore,  that  the  Board  of  Supervisors  may 
enact  a  fee  schedule  to  cover  the  costs  incurred  by  the  HRC  in 
monitoring  compliance  by  bidders  with  nondiscrimination  contract 
provisions,  as  long  as  those  fees  are  reasonably  related  to  the 
actual  or  estimated  costs  of  such  regulation. 


Respectfully  submitted. 


GEORGE  AGNOST,i  City  Attorney 


URK  E. 


BURK  E.  DELVENTHAL 
Deputy  City  Attorney^ 


JRANDON 
Legal  Assistant 


APPROVED : 
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GEORGE  AGNOST, 
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SUBJECT: 
REQUESTED  BY: 
PREPARED  BY: 


TRANSACTIONS  WHICH  ARE  SUBJECT  TO  THE  REAL 
PROPERTY  TRANSFER  TAX 

Sarwan  Boparai , 

Manager  of  Recorder's  Office 

Julian  E.  Hultgren 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1.  Do  the  orovisions  of  the  Real  Property  Transfer  Tax 
Ordinance  (Ordinance  No.  315-67,  as  amended)  impose  a  transfer 
tax  on  documents  by  which  real  property  is  transferred  in  the 
following  transactions: 

a.  Conveyance  of  realty  in  exchange  for  other  property? 

b.  Conveyance  of  realty  to  a  corporation  in  exchange  for 
shares  of  its  capital  stock? 

c.  Convevance  of  realty  by  a  partner  to  the  partnership  as 
a  contribution  of  partnership  assets? 

d.  Conveyance  of  improvements  but  excluding  the  land  on 
which  the  improvements  are  situated? 

e.  Conveyance  of  realty,  whether  effected  by  deed,  decree 
or  property  settlement  agreement,  in  a  dissolution  of 
marriage? 

f.  Conveyances  by  a  seller  to  the  Department  of  Veteran's 
Affairs  or  to  the  veteran  in  Cal-Vet  transactions? 

2.  In  view  of  the  fact  that  transfer  taxes  have  not 
previously  been  collected  on  such  transactions,  would  collection 
of  the  tax  on  future  transactions  violate  the  prohibitions  of 
Article  13A,  Section  4,  of  the  California  Constitution? 

3.  Should  the  following  provisions,  or  either  of  them,  be 
added  to  the  ordinance  by  amendment: 
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a.  Recording  Subject  to  Payment  of  Tax.   The  recorder 
shall  not  record  any  deed,  instrument  or  writing  subject  to 
the  tax  imposed  pursuant  to  this  ordinance  unless  the  tax 
is  paid  at  the  time  of  recording. 

b.  Proof  of  Exemption.   Whenever  it  is  claimed  that  the 
deed~instrument  or  writing  to  be  recorded  is  not  subject 
to  the  tax  imposed  by  this  ordinance  or  is  exempt 
therefrom,  the  recorder  may  require  the  person  filing  same 
to  furnish  reasonable  documentary  proof  to  substantiate 


such  claim. 


CONCLUSIONS 


1.  All  of  the  transactions  described  in  Question  No.  1  are 
subject  to  a  transfer  tax  under  the  provisions  of  the  existing 
Real  Property  Transfer  Tax  Ordinance. 

2.  The  ordinance  pre-dates  Article  13A  of  the  California 
Constitution  and,  therefore,  collection  of  the  tax  on  the 
described  transactions  would  not  be  a  "new  tax"  proscribed  by  the 
Constitution,  even  though  the  tax  has  not  previously  been 
collected  on  such  transactions. 

3.  The  existing  ordinance  contains  provisions  that  are 
similar  to  the  two  suggested  for  addition  by  amendment  to  the 
ordinance.   However,  the  second  suggested  amendment  (Question 
No.  3,  Dart  b)  allows  the  Recorder  to  require  proof  to 
substantiate  a  claimed  exemption  from  tax  and  this  is  not 
provided  for  under  the  existing  ordinance.   Therefore,  it  is 
recommended  that  the  ordinance  be  amended  to  add  this  provision. 

ANALYSIS 

Question  No.  1 

The  basic  guide  to  interpretation  of  the  provisions  of  the 
Real  Property  Transfer  Tax  Ordinance  is  prescribed  by  Section  14 
of  the  Act  which  states; 

"In  the  administration  of  this  ordinance  the 
recorder  shall  interpret  its  provisions  consistently 
with  those  Documentary  Stamp  Tax  Regulations  adopted 
by  the  Internal  Revenue  Service  of  the  United  States 
Treasury  Department  which  relate  to  the  Tax  on 
Conveyances  and  identified  as  Sections  47.4361-1, 
47.4361-2  and  47.4362-1  of  Part  47  of  Title  26  of 
the  Code  of  Federal  Regulations,  as  the  same  existed 
on  November  8,  1967,  except  that  for  the  purposes  of 
this  ordinance,  the  determination  of  what 
constitutes  "realty"  shall  be  determined  by  the 
definition  or  scope  of  that  term  under  state  law." 
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Section  47.436L-2  of  the  Code  of  Federal  Regulations 
("C.F.R.")  deals  specifically  with  the  transactions  involved  in 
sub-divisions  a,  b  and  c  of  Question  No.  1.   The  section 
provides,  as  follows: 

"S  47.4361-2  Illustrations. 

(a)   Conveyances  subject  to  tax.   The  following 
are  examples  of  conveyances  subject  to  the  tax: 

(1)  A  conveyance  of  realty  in  exchange  for  other 
prooertv;  also  the  conveyance  of  the  other  property, 
if  it  is  realty. 


(7)   A  conveyance  of  realty  to  a  corporation  in 
exchange  for  shares  of  its  capital  stock. 


(12)   A  conveyance  of  realty  by  a  partner  to  the 
partnership  as  a  contribution  of  partnership 
assets.  .  .  ." 

Therefore,  the  transactions  described  in  sub-divisions  a,  b  and  c 
of  Question  No.  1  are  clearly  and  expressly  subject  to  transfer 
taxes  under  the  ordinance. 

Improvernents  placed  upon  land  may  be  owned  separately  from 
the  land  itself  and,  therefore,  may  be  transferred  independent  of 
the  underlying  land.   (Sparks  v.  Hess  (1860)  15  Cal.  186,  197; 
see  also,  26  Cal.Jur.3d,  Deeds  §  9.)   Improvements  which  are 
permanently  resting  upon  the  land  are  real  property  except  that 
such  improvements  "...  which  are  agreed  to  be  severed  before 
sale  or  under  the  contract  of  sale,  shall  be  treated  as  goods 
[i.e.  personal  property!  .  .  ."   (Civil  Code  §§  558,  580; 
Commercial  Bank  v.  Pritchard  (1899)  126  Cal.  600,  605.) 
Accordingly,  when  transferring  improvements  separate  from  the 
land,  the  parties  may  expressly  agree  that  the  improvements 
either  will  remain  real  property  or  will  thenceforth  be 
characterized  as  personal  property.   (Pratt  v.  Whittier  (1881)  58 
Cal.  126,  131.)   Therefore,  a  transfer  of  improvements  separate 
from  the  land  would  be  a  transfer  of  real  property,  unless  the 
Parties  expressly  indicate,  in  the  conveyance  or  otherwise,  that 
the  improvements  are  to  become  personal  property.   Such  a 
transfer  would  be  a  transaction  encompassed  by  the  terms  of 
Section  2  of  the  ordinance  ("  .  .  .  deed,  instrument  or  writing 
by  which  any  lands,  tenements,  or  other  realty  sold  within  the 
Citv  and  County  of  San  Francisco  shall  be  granted,  assigned, 
transferred  or  otherwise  conveyed  .  .  .",  (emphasis  added))  and 
would  be  subject  to  a  transfer  tax. 
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Under  Civil  Code  Section  5105,  "[t]he  respective  interests 
of  husband  and  wife  in  community  property  during  continuance  of 
the  marriage  are  present,  existing  and  equal  interests."   This 
has  been  construed  as  vesting  in  each  spouse  a  one-half  interest 
in  the  community  property.   (Estate  of  Kelley  (1953)  122 
Cal.App.2d  42,  43.)   If  community  real  property  is  conveyed  from 
one  spouse  to  the  other  in  a  dissolution  proceeding,  whether  by 
deed,  court  decree  or  property  settlement  agreement,  a  transfer 
of  real  oroperty  is  effected  as  to  the  grantor-spouse's  one-half 
interest.   The  transfer  of  this  one-half  interest  is  subject  to  a 
transfer  tax.   (See  Section  2  of  the  ordinance.) 

The  Veteran's  Farm  and  Home  Purchase  Act  of  1943  (Mil.  & 
Vet.  C.  ?I5  984,  et  seq.)  and  the  similar  act  of  1974  (Mil  &  Vet. 
C.  ^^  987.50,  et  seq.)  are  designed  to  provide  financial 
assistance  to  qualifying  California  veterans  in  acquiring  farms 
and  homes.   Transactions  under  these  acts  are  popularly  referred 
to  as  "Cal-Vet  loans"  or  "Cal-Vet  transactions".   The  procedure 
is  similar  under  both  acts.   If  the  transaction  involves  purchase 
of  a  farm  or  completed  home  the  property  is  conveyed  by  the 
seller  to  the  California  Department  of  Veterans  Affairs  and  the 
department  enters  into  a  contract  of  sale  with  the  veteran,  as 
vendee.   If  the  transaction  involves  financial  assistance  for 
construction  of  a  home  or  other  improvements,  the  veteran  must  be 
the  owner  of  the  real  property  upon  which  the  improvement  will  be 
located  and  must  agree  to  convey  the  property  to  the  department 
as  security  for  the  financing.   If  the  veteran  does  not  already 
own  the  land  he  will  ourchase  it  from  the  seller  in  order  to 
qualifv  for  the  Cal-Vet  loan  to  finance  the  improvements.   In 
both  the  ourchase  and  the  improvement  loan  situations  there  is  a 
conveyance  of  real  property  which  is,  under  Section  2  of  the  Real 
Prooerty  Transfer  Tax  Ordinance,  subject  to  a  transfer  tax. 
However,  the  transfer  from  the  veteran  to  the  department,  in  the 
case  of  an  "improvement  loan",  is  merely  a  transfer  as  security 
for  the  debt  and  is  a  non-taxable  transfer.   (Real  Property 
Transfer  Tax  Ordinance,  Section  4.)   Similarly,  the  conveyance 
from  the  department  to  the  veteran  upon  payment  of  the  debt  is 
merely  a  reconveyance  of  the  security  and  is  a  non-taxable 
transaction.   (C.F.R.  §  47.4361-2 (b) (1) . ) 

Question  No.  2 

Article  13A,  Section  4,  of  the  California  Constitution 
reads  as  follows: 

"Cities,  counties  and  special  districts,  by  a 
two-thirds  vote  of  the  qualified  electors  of  such 
district,  may  impose  special  taxes  on  such  district, 
except  ad  valorem  taxes  on  real  property  or  a 
transaction  tax  or  sales  tax  on  the  sale  of  real 
property  within  such  City,  County  or  special 
district ."   (Emphasis  added.) 
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One  of  the  effects  of  this  section  is  to  withdraw  from  "cities, 
counties  and  special  districts"  the  power  to  impose  certain  new 
taxes,  including  "...  a  transaction  tax  ...  on  the  sale  of 
real  property  .  .  ."   The  provisions  of  this  Section  4  became 
effective  July  I,    1978.   (Cal.  Const.,  Art.  13A,  Sec. 5.) 

T'he  Real  Property  Transfer  Tax  Ordinance  (No.  315-67) 
became  effective  January  1,  1968.   It  has  been  amended  by  the 
following  ordinances,  effective  on  the  dates  indicated: 

Ordinance  No.  154-68  (Eff.  July  1,  1968) 
Ordinance  No.  19-70  (Eff.  March  12,  1970) 
Ordinance  No.  355-75  (Eff.  September  12,  1975) 
Ordinance  No.  296-78  (Eff.  June  29,  1978, 
exceot  tax  increase  eff.  June  30,  1978) 
Ordinance  No.  370-78  (Eff.  September  3,  1978) 

It  is  therefore  seen  that,  except  for  Ordinance  No.  370-78,  the 
Real  Prooerty  Transfer  Tax  Ordinance  and  its  amendments  became 
effective  before  Section  4  of  Article  13A  of  the  Constitution 
which  withdrew  the  power  to  impose  such  taxes  on  real  property 
transactions.   Ordinance  No.  370-78,  the  only  amendment  that 
post-dated  Article  13A,  did  not  impose  a  transaction  tax.   It 
merely  repealed  the  part  of  Ordinance  No.  296-78  that  had 
increased  the  rate  of  tax  from  $2.50  per  $500  of  consideration  or 
value  to  $7.50  per  $500.   The  net  effect  of  Ordinance  No.  370-78 
was  not  to  impose  a  new  tax,  nor  to  increase  the  tax  rate,  but  to 
reduce  the  rate  to  the  old  level  of  $2.50  per  $500.   Thus,  the 
imoosition  of  a  transfer  tax  under  Ordinance  315-67,  as  amended, 
was  complete  and  the  rate  established  at  its  present  level  before 
the  prohibition  of  Article  13A,  Section  4,  became  effective.   The 
San  Francisco  Real  Property  Transfer  Tax  is,  therefore,  valid  and 
not  in  violation  of  Article  13A,  Section  4,  of  the  Constitution. 

This  result  is  clearly  in  accord  with  the  purpose  of 
Article  13A,  Section  4,  which  "...  is  aimed  at  limiting  local 
governments'  ability  to  replace  funds  reduced  by  other  sections 
of  the  article  by  shifting  to  other  types  of  taxes  .  .  .  ." 
(County  of  Fresno  v.  Malmstrom  (1979)  94  Cal.App.3d  974,  983.) 
That  Article  13A  was  intended  to  be  prospective  is  further 
confirmed  by  Amador  Valley  Joint  Union  High  School  District  v. 
State  Board  of~Equalization  (197^)  22  Cal. 3d  208,  where  the  Cour t 
says,  at  oage  231: 

"Moreover,  since  any  tax  savings  resulting  from 
the  operation  of  sections  1  and  2  could  be  withdrawn 
or  depleted  by  additional  or  increased  state  or 
local  levies  of  other  than  property  taxes,  sections 
3  and  4  combine  to  place  restrictions  upon  the 
imposition  of  such  taxes."   (Emphasis  added.) 
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(See  also,  Trent  Meredith,  Inc.  v.  City  of  Oxnard  (1981)  114 
Cal.App.3d  317,  321-324;  62  Ops.  Cal.  Atty.  Gen.  673,  685-687.) 
Therefore,  Section  4  of  Article  13A  does  not  invalidate  taxes 
imposed  before  July  1,  1978.   Since  San  Francisco's  transfer  tax 
ore-dated  Article  13A,  it  is  obviously  not  an  attempt  to  replace 
funds  reduced  by  Article  13A  by  shifting  to  other  types  of  taxes. 

Nor  would  past  failure  to  collect  the  transfer  tax  on  all 
transactions  covered  by  the  ordinance  render  the  future 
collection  of  the  tax  on  all  such  transactions  a  violation  of 
Section  4  of  Article  13A.   It  has  been  held  that  where  there  is 
an  obligation  to  levy  an  ad  valorem  tax  but,  through  omission, 
the  tax  is  not  levied,  the  duty  remains  and  the  tax  must  be 
levied  in  subsequent  years.   (American  Securities  Co.  v.  Forward 
(1934)  220  Cal.  556,  572.)   While  a  transfer  tax  is  not  strictly 
an  ad  valorem  tax,  the  principle  that  the  duty  to  collect  it 
survives,  even  though  collections  are  overlooked  for  a  period  of 
time,  is  equally  applicable  to  transfer  taxes.   Also,  in  Goodwill 
Industries  V.  County  of  Los  Angeles  (1953)  117  Cal.App.2d  19,  it 
was  held  that  the  assessor's  error  in  exempting  portions  of 
Plaintiff's  property  from  taxation  did  not  preclude  the  city  and 
county  from  retaining  those  taxes  which  they  had  collected. 
Therefore,  the  past  practice  of  the  San  Francisco  Recorder  not  to 
collect  transfer  taxes  on  the  types  of  transactions  described  in 
Question  No.  1,  would  not  estop  the  city  and  county  from 
retaining  those  taxes  that  were  collected  or  from  now  correcting 
the  collection  practices  and  collecting  transfer  taxes  on  all 
future  transactions  covered  by  the  ordinance. 

No  case  has  specifically  dealt  with  the  question  of  whether 
collection  of  taxes,  which  were  imposed  but  had  never  been 
collected  orior  to  Article  13A,  would  violate  Section  4  of  that 
Article.   The  prohibition  of  that  section,  however,  is  on  the 
imposition  of  new  taxes  and  the  only  reasonable  interpretation  is 
that  correcting  the  Recorder's  practices  to  properly  collect 
taxes  imposed  by  the  ordinance  before  Article  13A  became 
effective  does  not  violate  Section  4.1 


^   Although  dealing  with  subdivision  (b)  of  Section  1  of 
Article  13A  (taxes  to  pay  indebtedness  approved  by  voters  prior 
to  effective  date  of  Section  1  are  excepted  from  1%  tax 
limitation  of  subdivision  (a)),  the  cases  have  consistently  found 
the  intent  of  Article  13A  to  be  to  limit  real  property  taxation 
and  to  restrain  the  adoption  of  new  property-related  taxes  which 
would  impair  the  relief  provided  by  the  article.   (County  of 
Shasta  v.  County  of  Trinity  (1980)  106  Cal.App.3d  30,  37-40;  Kern 
County  Water  Agency  v.  Board  of  Supervisors  (1979)  96  Cal.App.3d 
874,  879;  Metropolitan  Water  District  v.  Dorff  (1979)  98 
Cal.APP.3d  109," 114-116.) 


Sarwar.  Boparai 


April  30,  1981 


OPINION  No.  81-29 


Question  No.  3 

San  Francisco's  Real  Property  Transfer  Tax  Ordinance  in  its 
present  form,  contains  the  following  provisions: 

"Section  11.  Recordation.   The  Recorder  shall  not 
record  any  deed,  instrument  or  writing  subject  to 
the  tax  imposed  by  this  ordinance  unless  the  tax  is 
paid." 

"Section  15.   Deficiency  Determination.  Whenever 
the  county  recorder  has  reason  to  believe  that  the 
full  amount  of  tax  due  under  this  ordinance  has  not 
been  paid,  he  may,  by  notice  served  upon  any  person 
liable  therefore,  require  him  to  furnish  a  true  copy 
of  his  records  relevant  to  the  amount  of  the 
consideration  or  value  of  the  interest  or  property 
conveyed." 

The  Section  11  provision  quoted  above  is  identical  to  the 
first  suggested  amendment  except  that  the  amendment  adds,  at  the 
end  of  the  sentence,  the  words  "at  the  time  of  recording."   This 
is  an  immaterial  difference  and  the  meaning  is  the  same  under 
both  wordings. 

Both  Section  15,  quoted  above,  and  the  second  suggested 
amendment  give  the  Recorder  the  right  to  require  submission  of 
proof  to  support  the  "taxpayers"  declaration  relative  to  transfer 
tax  liability.   The  coverages  of  the  provisions,  however,  are 
different.   Section  15  of  the  San  Francisco  ordinance  requires 
proof  relative  to  the  consideration  or  value  of  the  transferred 
interest,  and  thus  of  the  amount  of  tax  due,  whereas  the 
suggested  amendment  requires  proof  to  substantiate  a  claim  that 
the  transaction  is  exempt  from  tax.   Since  both  undervaluation 
and  improper  claims  of  exemption  can  be  used  to  evade  the  proper 
tax  liability,  the  Recorder  should  have  the  right  to  require 
proof  to  substantiate  the  "taxpayers"  claims  in  both  situations. 
Therefore,  it  is  recommended  that  the  ordinance  be  amended  to 
add,  as  a  new  section  entitled  "Proof  of  Exemption",  the  language 
set  forth  in  part  (b)  of  Question  No.  3.   A  draft  of  an  ordinance 
to  accomplish  this  is  attached  as  Exhibit  A.   This  addition  would 
not  impose  a  new  tax  or  increase  existing  tax  rates,  but  would 
only  affect  the  Recorder's  powers  in  administering  and  collecting 
the  tax,  and  therefore  would  not  be  in  violation  of  Article  13A, 
Section  4,  of  the  California  Constitution. 

Respectively  submit 

r 

an  E.  Hultg 


APPROVED: 

GEOR(?E  AGNOST 


y^fct*<^ 


puty  City  Attorney 
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City  Attorney 


FILE  NO ORDINANCE  NO.. 


V.^XTTN",  O^niN^NCE  NO.  315-67  (REAL  PROPERTY  TRANSFER  TAX 
ORDINANCE)  BY  ADDING  SECTION  1 5A  THERETO,  RELATING  TO  PROOF  OF 
EXEMPTION 


Be  it  ordained  by  the  People  of  the  City  and  County  of  San 

;  Francisco: 

> 

t  Soction  1.   Ordinance  No.  315-57  is  hereby  amended  by  adding 

I  Soction  15^  thereto,  to  read  as  follows: 

>         Section  15A.   Proof  of  Exemption.   Whenever  it  is  claimed 

I         that  the  deed,  instrument  or  writing  to  be  recorded  is  not 
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and  County  of  San  Francisco:  Office  of  City  Attorney 


5*^,  G»org«  Agnost,  i^OCUW.fc.i>j)  s   D 

t-l  City  Attorney  May    18,    1981 
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OPINION  NO.  81-30  1-...  O 

SUBJECT:       Membership  of  members  of  the  Board  of  San 

Francisco  Unified  School  District  in  the  Health 
Service  System. 

REQUESTED  BY:   Robert  C.  Seymour,  Program  Manager 
San  Francisco  Board  of  Education 

PREPARED  BY:   Thomas  A.  Toomey,  Jr. 

Chief  Deputy  City  Attorney 

QUESTION  PRESENTED 

Are  members  of  the  Board  of  Education  of  the  San  Francisco 
Unified  School  District  allowed  to  become  members  of  the  Health 
Service  System  as  result  of  the  November  1980  amendment  to 
Charter  Section  8.420? 

CONCLUSION 

Yes. 

ANALYSIS 

Charter  Section  8.420  concerns  the  establishment  of  and 
membership  in  the  Health  Service  System.   Prior  to  the  1980 
amendment  the  section  read  in  part: 

"...The  members  of  the  system  shall  consist  of 
all  employees,  which  shall  include  officers  of 
the  city  and  county,  of  the  San  Francisco  Unified 
School  District,  and  of  the  Parking  Authority  of 
the  City  and  County  of  San  Francisco  who  are 
members  of  the  retirement  system." 

Charter  Section  8.501  and  8.502  provide  that  members  of 
boards  and  commissions  are  not  members  of  the  retirement  system. 
Therefore,  prior  to  the  November  1980  amendment  members  of  the 
Board  of  Education  of  the  San  Francisco  Unified  School  District 
were  not  members  of  the  Health  Service  System  pursuant  to  Charter 
Section  8.420  because  they  were  not  members  of  the  Retirement 
System. 


•5t-3315  Reem  204  Oty  HoH  San  Francitce  94102 


Robert  C.  Seymour  2  May  18,  1981 

OPINION  NO.  81-30 

In  the  November  1980  election  Charter  Section  8.420  was 
amended  to  read  in  part  as  follows: 

"...The  members  of  the  system  shall  consist  of 
all  permanent  employees,  which  shall  include 
officers  of  the  city  and  county,  of  the  San 
Francisco  Unified  School  District,  and  of  the 
Parking  Authority  of  the  City  and  County  of  San 
Francisco  and,  such  other  employees  as  may  be 
determined  by  ordinance,  subject  to  such 
conditions  and  qualifications  as  the  board  of 
supervisors  may  impose." 

Charter  Section  1.103  provides  that  members  of  the  board  of 
education  are  officers  of  the  city  and  county.   In  addition  the 
reading  of  Section  8.420  would  allow  the  members  to  be  in  the 
Health  Service  System  as  officers  of  the  San  Francisco  unified 
School  District. 

Based  upon  the  reasoning  contained  in  City  Attorney's 
Opinion  No.  81-13,  dated  March  24,  1981,  you  are  advised  the 
members  of  the  Board  of  Education  of  the  San  Francisco  Unified 
School  District  are  entitled  to  membership  in  the  Health  Service 
System. 

Respectfully  submitted, 

GEORGE  AGNOST,  City  Attorney 

THOMAS  A.  TOOMEY,  J^ 
Chief  Deputy  City  Attorney 


Approved: 


^ 


^ 


City  Attothey 
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GEORGE  AGNOST 

OTY  AnORNEY 
QTY  HALL 


CITV  AND  COUNTY  OF  SAN  FRANCISCO 


May  20,  1981 


pOCUM£N'i'S  L;^»^t» 
PUC'-IC  UDRARV 


•$.  OPINION  NO.  81-  31 


SUBJECT: 


REQUESTED  BY; 


Suggested  Employment  of  Aliens  and 
Verification  of  Citizenship  and  Alien 
Status  Prior  to  Appointment 

JOHN  J.  WALSH 

General  Manager,  Personnel 

Civil  Service  Commission 


PREPARED  BY: 


STEPHANIE  M.  CHANG 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1.  Whether  aliens  who  do  not  have  permission  to 
work  from  the  United  States  Immigration  and  Naturalization 
Service  may  be  precluded  from  employment  with  the  City  and 
County  of  San  Francisco? 

2.  Whether  persons  may  be  required  to  present  proof 
of  United  States  citizenship  or  permission  to  work  from 
the  United  States  Immigration  and  Naturalization  Service 
immediately  prior  to  appointment? 


CONCLUSIONS 


1.  Yes 

2.  Yes 


ANALYSIS 
Your  request  states  that  a  new  procedure  is  being 
proposed  wherein  applicants  will  be  required  to  produce 
evidence  of  either  United  States  citizenship  or  of 
permission  to  work  from  the  United  States  Immigration  and 
Naturalization  Service  immediately  prior  to  the  validation 
of  their  appointment.   You  have  asked  whether  such 
procedure  is  permissible. 


OPINION  NO.  81-31 
John  J.  Walsh  2  May  20,  1981 


The  Immigration  and  Nationality  Act  of  1952,  as 
amended  in  1965,  8  U.S.C.  §§  1101,  et  seq.,  permits  only 
certain  specified  classes  of  aliens  to  obtain  employment 
in  this  country.   The  Act  does  not  prohibit  employers  from 
offering  and  providing  employment  to  aliens  who  do  not 
have  permission  to  work  from  the  United  States  Immigration 
and  Naturalization  Service.   However,  strong  policy 
considerations  compel  exclusion  of  employment  to  those 
aliens  who  do  not  have  permission  to  work  from  the  United 
States  Im-iigration  and  Naturalization  Service. 

In  Alonso  V.  State  of  California  (1975)  50 
Cal.App.3d  242,  the  Court  held  that  the  Employment 
Development  Department  could  require  an  alien  applicant 
for  unemployment  benefits  to  provide  evidence  of  his 
availability  for  work  from  the  United  States  Immigration 
and  Naturalization  Service  in  order  to  qualify  for 
unemployment  benefits.   The  Court  found  that  evidence  of 
the  applicant's  alien  status  was  necessary  to  the 
determination  of  the  applicant's  availability  for  work  and 
that  the  inquiry  into  the  alien's  status  did  not  violate 
any  of  his  rights. 

The  Court  made  a  distinction  between  aliens  lawfully 
in  the  United  States  who  have  permission  to  work  from  the 
United  States  Immigration  and  Naturalization  Service  and 
those  illegally  in  this  country.   The  former  enjoy  the 
constitutional  right  to  earn  a  living  and  the  right  to 
equal  opportunity  of  employment.   The  latter  do  not  have 
such  constitutional  rights  as  they  have  no  right  to  work 
in  this  country. 

The  United  States  Congress  has  seen  fit  to  occupy 
the  field  of  immigration.!/   It  has  provided  that  an 
alien  must  obtain  authorization  from  the  United  States 
Immigration  and  Naturalization  Service  in  order  to  be 
employed  in  the  United  States.   The  provisions  of  that  law 
make  it  an  offense  of  the  alien  to  work  without  such 
authorization. 


1/  The  federal  statutory  scheme  does  not, 
however,  preclude  harmonious  state  or  local  regulations 
touching  on  aliens  in  general  or  the  employment  of  illegal 
aliens  in  particular.   DeCanas  v.  Bica  (1976)  42  U.S.  351. 


OPINION  NO.  81-  31 
John  J.  Walsh  3  May  20,  1981 


Although  it  would  not  be  a  violation  of  federal  law 
for  the  City  to  employ  aliens  who  does  not  have 
authorization  to  work,  such  employment  could  be  construed 
as  aiding  a  person  in  the  commission  of  a  federal  offense 
by  employing  that  person  in  the  City  work  force.   The 
purpose  of  the  federal  legislation  is  to  control  the 
presence  of  aliens  and  immigrants  in  this  country.   The 
purpose  of  the  federal  scheme  can  be  upheld  by  employing 
only  those  aliens  who  have  legal  authorization  to  work  in 
the  United  States. 

In  your  request  for  opinion,  you  have  advised  that 
the  Civil  Service  Commission  no  longer  inquires  of 
applicants  whether  they  are  United  States  citizens  or 
whether  they  have  authorization  to  work  from  the  United 
States  Immigration  and  Naturalization  Service.   I  have 
reviewed  the  law  on  the  subject  of  what  is  a  permissible 
question  for  applicants  to  public  service.   I  have  found 
no  prohibition  either  in  federal  or  state  law  as  to 
pre-employment  inquiries  concerning  citizenship  status. 
An  employer  is  prohibited  only  from  inquiring  into  matters 
which  may  be  discriminatory  with  respect  to  the 
applicant.   In  my  opinion,  an  inquiry  of  an  applicant 
whether  such  person  is  a  citizen  of  the  United  States  or 
whether  such  person  has  authorization  to  work  from  the 
United  States  Immigration  and  Naturalization  Service  is 
not  a  discriminatory  question  such  that  it  would 
constitute  pre-employment  discrimination.   Such  an  inquiry 
affords  the  Civil  Service  Commission  the  information 
necessary  to  determine  whether  the  applicant  is  authorized 
to  work  as  a  United  States  citizen  or  as  an  alien  who 
possesses  the  requisite  federal  authorization  to  work. 
The  inquiry  goes  no  further  than  obtaining  a  fact 
necessary  for  the  further  processing  of  the  employment 
application  and,  in  my  opinion,  is  a  proper 
nondiscriminatory  inquiry  on  an  application  form.   In 
order  to  avoid  any  distinction  between  applicants  who  are 
United  States  citizens  and  aliens  who  have  permission  to 
work  from  the  federal  government,  it  is  my  recommendation 
that  the  application  form  contain  the  following  inquiry: 

"Are  you  a  United  States  citizen  or  do  you 
have  written  permission  to  work  from  the 
United  States  Immigration  and  Naturalization 
Service?  Yes  No   


You  will  be  required  to  submit  proof  of 
citizenship  or  permission  to  work  from  the 
United  States  Immigration  and  Naturalization 
Service  prior  to  appointment." 


John  J.  Walsh 
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APPROVED: 


GEORGE  AGNOST 
City  Attorney 


By: 


i^TEPHANIE  M.  CHANG 
Deputy  City  Attorney^ 


GEORGE  AO«OST 


4091B 


and  County  of  San  Francisco: 


Office  of  City  Attorney 


C«org*  Agnott, 
City  Attorney 


May  26,  1981 


C   OPINION  81  -  32 


SUBJECT: 
REQUESTED  BY; 
PREPARED  BY: 


Declaration  of  Intention  (Administrative  Code 
Section  16.510) 


Jay  Patterson 
Registrar  of  Voters 

Burk  E.  Delventhal 
Deputy  City  Attorney 
Elizabeth  M.  Katz 
Legal  Assistant 


UOCUWiENTo  DSPT. 

oviH     ■  lyyi 
i,.... . .....:cisco 


QUESTION  PRESENTED 

Does  the  declaration  of  intention  to  become  a  candidate  for 
a  specific  city  and  county  office,  referred  to  in  San  Francisco 
Administrative  Code  Section  16.510,  require  the  payment  of  a 
filing  fee? 

CONCLUSION 

The  declaration  of  intention  referred  to  in  San  Francisco 
Administrative  Code  Section  16.510  does  not  require  payment  of  a 
filing  fee. 

ANALYSIS 

You  have  advised  this  office  that  four  persons  have  filed 
declarations  of  intention  to  become  candidates  for  specific  city 
and  county  offices,  pursuant  to  San  Francisco  Administrative  Code 
Section  16.510.   You  ask  whether,  pursuant  to  California 
Elections  Code  Section  6554,  you  should  require  these  persons  to 
pay  a  filing  fee  and,  if  so,  how  to  determine  the  amount  they 
should  pay.  We  conclude  that  a  filing  fee  is  not  required.   Our 
analysis  follows. 

California  Elections  Code  Section  6554  provides,  in 
pertinent  part: 

The  filing  fees  for  all  candidates  required 
to  file  declarations  of  intention  to  become  a 
candidate  shall  be  paid  at  the  time  such 
declarations  are  filed  with  the  county  clerk. 


Jay  Patterson  2  May  26»  1981 


That  section  appears  in  Division  6  (Nominations) ,  Chapter  5 
(Direct  Primary)  of  the  Elections  Code.   Section  6400  sets  forth 
the  scope  of  Chapter  5  and  provides  in  pertinent  part: 

This  chapter  does  not  apply  to; 

*  *  * 

(c)   Nomination  of  officers  of  cities  and 
counties  whose  charteia  provide  a  system  for 
nominating  candidates  for  such  offices. 

As  will  be  seen  below,  our  charter  provides  such  a  system. 

In  addition,  the  legislative  counsel's  digest  for  Stats. 
1979,  c.  617,  which  amended  Elections  Code  Section  6554  to  read 
as  quoted  above,  makes  clear  that  the  declarations  of  intention 
referred  to  therein  are  the  declarations  of  intention  required 
(by  Elections  Code  Sections  25301  and  25550)  for  State  Senators, 
Members  of  the  Assembly,  and  certain  judicial  officers.   San 
Francisco  does  require  a  declaration  of  intention  by  candidates 
for  city  and  county  offices,  but  as  will  be  seen  below,  no  filing 
fee  is  required. 

California  Constitution  Article  XI,  Section  5,  subdivision 
(b)  provides  in  pertinent  part: 

It  shall  be  competent  in  all  city  charters  to 
provide,  in  addition  to  those  provisions  allowable 
by  this  Constitution,  and  by  the  laws  of  the  State 
for  ...  (3)  conduct  of  city  elections  and  (4) 
plenary  authority  is  hereby  granted,  subject  only  to 
the  restrictions  of  this  article,  to  provide  therein 
or  by  amendment  thereto,  the  manner  in  which,  the 
method  by  which,  the  times  at  which,  and  the  terms 
for  which  the  several  municipal  officers  and 
employees  whose  compensation  is  paid  by  the  city 
shall  be  elected  .... 

Under  the  authority  thus  granted.  Charter  Section  9.104 
provides  for  the  nomination  of  elective  officers  and  their 
subsequent  placement  on  the  ballot.   That  Section  provides  in 
pertinent  part: 

The  name  of  a  candidate  for  an  elective  office 
shall  be  printed  upon  the  ballot  when  a  declaration 
of  candidacy  and  certificates  of  not  less  than 
twenty  nor  more  than  thirty  sponsors  shall  have  been 
filed  on  his  behalf  and  when  the  nominations  shall 
have  been  made  in  the  following  manner:   The 
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candidate  not  more  than  seventy-five  days  before  the 
municipal  election  in  November  shall  file  with  the 
registrar  a  declaration  of  his  candidacy  in  the  form 
prescribed  by  the  registrar  for  all  candidates 
including  statements  of  his  qualifications  not  to 
exceed  one  hundred  words  subscribed  by  him  before 
the  registrar.   The  registrar  shall  forthwith 
certify  to  the  said  subscription  and  its  date  and 
retain  and  file  the  declaration.   The  candidate 
shall  pay  to  the  registrar  at  the  time  of  filing  his 
declaration  of  candidacy  a  sum  equal  to  two  percent 
(2%)  of  the  current  annual  salary  for  the  office  for 
which  he  is  a  candidate.   In  lieu  of  such  filing  fee 
a  candidate  may  submit  to  the  registrar  signatures 
of  voters  registered  in  San  Francisco  as  provided  in 
the  general  laws  of  this  state.  After  said 
declaration  shall  have  been  signed,  certified  and 
filed,  and  not  later  than  sixty  days  before  the 
election  each  candidate  shall  file  with  the 
registrar,  on  forms  published  by  him,  not  less  than 
twenty  nor  more  than  thirty  sponsors,  who  are 
electors  qualified  to  vote  at  the  said  municipal 
election  and  who  shall  sign  and  certify  under  the 
penalty  of  perjury  to  the  qualifications  of  said 
candidate. 

In  order  to  be  placed  on  the  ballot,  a  person  must  file  a 
declaration  of  candidacy  not  more  than  75  days  before  the 
election.   At  the  same  time,  a  person  must  submit  either  a  filing 
fee  equal  to  two  percent  of  the  current  annual  salary  of  the 
office  sought  or  a  petition  entitling  the  person  to  file  without 
paying  the  fee.   Thereafter,  but  not  later  than  60  days  before 
the  election,  a  person  must  submit  sponsors'  certificates. 

The  declaration  of  candidacy  and  the  submission  of  a  filing 
fee  or  an  in-lieu  petition,  which  must  occur  within  75  days  of 
the  election,  are  parts  of  the  nomination  process  which  must  be 
satisfied  before  a  person's  name  is  actually  placed  on  the  ballot 
as  a  candidate  for  a  specific  city  and  county  office.   It  is  not 
to  be  confused  with  the  declaration  of  intention  to  become  a 
candidate  for  a  specific  city  and  county  office  referred  to  in 
Administrative  Code  Section  16.510. 

Article  XII,  Section  16.501  et.  seq.,  comprises  the  San 
Francisco  Municipal  Election  Campaign  Control  Ordinance.   Within 
that  scheme.  Section  16.510  provides  in  pertinent  part: 

No  intended  candidate  for  any  public  office  of 
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the  city  and  county  shall  solicit  or  accept,  or 
cause  to  be  solicited  or  accepted,  any  contribution 
unless  and  until  said  candidate  shall  have  filed  a 
declaration  of  intention  to  become  a  candidate  for  a 
specific  city  and  county  office  with  the  registrar 
of  voters  on  a  form  to  be  prescribed  by  said 
registrar  of  voters;  .... 

No  person  shall  file  a  declaration  of  intention 
to  become  a  candidate  for  more  than  one  elective 
office  of  said  city  and  county. 

Except  as  provided  below,  any  contributions 
solicited  or  accepted  under  this  section  shall  be 
expended  only  on  behalf  of  the  candidacy  for  the 
office  specified  in  said  declaration  of  intention  to 
become  a  candidate.  ...   If  an  individual  ceases 
to  be  a  candidate  or  fails  to  qualify  under  the 
provisions  of  the  Charter  for  an  office  for  which 
contributions  have  been  solicited  or  accepted,  then 
all  unexpended  contributions  shall  be  returned  on  a 
pro  rata  basis  to  those  persons  who  have  made  said 
contributions. 

Unexpended  contributions  held  by  a  candidate  ,  . 
.  after  the  date  of  the  election  in  which  said 
candidate  .  .  .  appeared  on  the  ballot  may  be 
returned  on  a  pro  rata  basis  to  those  persons  who 
have  made  said  contributions,  donated  to  a 
charitable  organization,  or  as  contributions  to  a 
candidate  or  a  committee  acting  on  behalf  of  a 
candidate,  transferred  to  any  legally  constituted 
committee  established  by  or  on  behalf  of  the 
candidate,  pursuant  to  the  provisions  of  the 
Government  Code  of  the  State  of  California 
(commencing  at  Sec.  81000) . 

The  declaration  of  intention  to  become  a  candidate  for  a 
specific  city  and  county  office  marks  the  point  at  which  a  person 
may  solicit  or  accept,  or  cause  to  be  solicited  or  accepted,  a 
contribution  to  the  candidacy  of  that  individual  for  that 
office.   It  is  a  means  of  controlling  campaign  contributions  in 
municipal  elections.   The  declaration  may  be  filed  at  any  time 
and  requires  no  fee  or  in-lieu  petition. 

That  it  is  not  the  same  as  the  declaration  of  candidacy  is 
evident  from  the  Section  itself,  which  contemplates  the  use  of 
all  unexpended  contributions  in  the  event  that  a  person  ceases  to 
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be  a  candidate,  fails  to  qualify  for  the  ballot,  or  appears  on 
the  ballot  (whether  elected  or  not).  Also,  we  note  that,  if  the 
declaration  of  intention  referred  to  in  Administrative  Code 
Section  16.510  were  the  same  as  the  declaration  of  candidacy 
referred  to  in  Charter  Section  9.104,  a  person  would  not  be  able 
to  solicit  or  accept,  or  cause  to  be  solicited  or  accepted,  a 
contribution  to  his  or  her  candidacy  for  office  any  earlier  than 
75  days  before  the  election.   To  construe  the  two  declarations  as 
the  same  would  lead  to  impractical  and  absurd  consequences,  which 
the  law  does  not  favor.   Gallagher  v.  Campodonico  (1931)  121 
Cal .App.Supp.  765,  776,  5  P. 2d  486;   Clements  v.  T.R.  Bechtel  Co. 
(1954)  43  Cal. 2d  227,  233,  273  P. 2d  5;  People  v.  Daniels  (1969) 
71  Cal. 2d  1119,  1139-1140,  80  Cal.Rptr.  897,  459  P. 2d  255. 

You  are  therefore  advised  that  a  filing  fee  is  not  required 
when  a  person  files  the  declaration  of  intention  referred  to  in 
Administrative  Code  Section  16.510.   A  fee  is  required  only  when 
a  person  files  the  declaration  of  candidacy  referred  to  in 
Charter  Section  9.104,  and  the  amount  of  the  fee  is  set  by  that 
Section.   An  in-lieu  petition  may  be  filed  to  exempt  the  person 
from  that  fee. 


Respectfully  submitted. 


BURK  E.  DELVENTHAl 
Deputy  City  Attorney 


ELIZABETH  M.  KATZ 
Legal  Assistant 


APPROVED: 


'GEORGE0AGNOST/)City  Attorney 
40643/jr 


i 


and  County  of  San  Francisco:  Office  of  City  Attorney 

G*org*  Agnost, 
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SUBJECT:       Payment  of  Costs  of  Probation  to  County       PI-'-  -iC,  — J.iARV 
REQUESTED  BY:   Arlene  Sauser,  Chief  Adult  Probation  Officer 
PREPARED  BY:    Raymond  N.  Erlach,  Deputy  City  Attorney 

Qb'ESnON  PRESENTED:  ' 

The  question  has  been  posed  as  to  v^ether  the  Court  may  order  a 
defendant  to  reimburse  the  City  and  County  for  costs  of  his  or  her 
probation  where  that  probation  had  been  granted  prior  to  January  1,  1981, 
but  continues  beyond  that  date. 

CONCLUSION 

Based  upon  the  language  of  Penal  Code  Section  1203.1b,  such  payments 
may  be  ordered  after  the  hearing  described  in  the  statute. 

ANALYSIS 

Section  1203.1b  provides  in  part,  "(a)  In  any  case  in  v^iich  a 
defendant  is  granted  probation.,  .the  Court  may  set  the  amount  to  be  reinibursed 
and  order  the  defendant  to  pay  that  sum  to  the  county..."  (en^jhasis  added). 
Use  of  the  word  "any"  is  a  clear  grant  of  statutory  authority  to  order  payment 
of  costs  in  all  cases  including  those  where  probation  had  been  granted  prior 
to  the  effective  date  of  the  statute.  Section  1203.1b  properly  confers  this 
power  in  that  the  ability  of  the  Court  to  grant  and  administer  probation  is 
totally  based  on  statutory  authority.  Fayad  v.  Superior  Court  (1957) 
153  Cal.App.2d  79,  82,  313  P. 2d  669. 

An  important  part  of  the  statutory  scheme  of  probation  is  Penal  Code 
Section  1203.3  which  provides  for  the  authority  of  the  Court  ". .  .at  any  time 
during  the  term  of  probation  to  revoke,  modify,  or  change  its  order..." 
Assessing  costs  may  amount  to  a  change  in  the  Court's  order,  and  as  such  is 
within  the  Court's  discretion.  This  change  does  not  amount  to  a  revocation  of 
probation,  but  a  modification  thereof.  Since  the  Court  retains  jurisdiction 
over  the  order  of  probation  (See  People  v.  Osslo  (1958)  50  Cal.2d  75,  323  P. 2d 
397) ,  the  Court  can  always  modify  an  existing  probation.  People  v.  McClean 
(1955)  130  Cal.App.2d  A39,  444,  279  P. 2d  77.  Since  the  statute  requires  a 
noticed  hearing  before  costs  are  assessed,  minimum  due  process  rights  of  this 
class  of  probationers  are  protected. 
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Finally,  the  assessment  of  costs  of  existing  probations  frcm  January  1, 
1981,  until  the  present  is  not  in  the  nature  of  a  penalty  or  a  punishment . 
It  is  in  the  nature  of  a  civil  judgment,  enforceable  by  both  the  Court's 
contenpt  power  and  as  a  civil  judgement.  As  such,  no  ex  post  facto  problems 
are  presented.  

Respectfully  submitted, 
GEORGE  AGNOST,  City  Attorney 


RAY^a^ID  N.  ERLACH 
Deputy  City  Attorney 


Approved: 


X\ 


Ci  K  y-i-^' 


City  Attorney 


and  County  of  San  Francisco:  DOCUMENTS  DZ,  Office  of  City  Attorney 


■^ 


Gvorge  Agnost, 
^City  AHornsy  ^ 
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^OPINION  NO.  81  -  34 

SUBJECT:  CONDUCTING  ELECTIONS  BY  MAIL  IN  SAN  FRANCISCO 

REQUESTED  BY:      JAY  PATTERSON 

Registrar  of  Voters 

PREPARED  BY:       BURK  E.  DELVENTHAL 

Deputy  City  Attorney 

ELIZABETH  M.  KATZ 
Legal  Assistant 

QUESTION  PRESENTED 

May  the  City  and  County  of  San  Francisco  conduct  elections 
by  mail? 

CONCLUSION 

The  City  and  County  may  conduct  municipal  elections  by  mail 
if  it  so  provides  by  charter  amendment  and  ordinances  adopted 
pursuant  thereto. 

BACKGROUND 

You  have  advised  this  office  that  Supervisor  Harry  G.  Britt 
has  expressed  an  interest  in  using  mail  ballot  elections  in  the 
City  and  County  of  San  Francisco.  You  in  turn  have  asked  us 
whether  it  is  presently  possible  to  do  so  and,  if  not,  what  steps 
would  be  necessary  to  implement  mail  ballot  elections  here.  We 
conclude  that  mail  ballot  election  provisions  of  the  California 
Elections  Code  allow  mail  balloting  in  local,  special  or 
consolidated  elections,  but  under  such  restricted  circumstances 
that  such  allowance  is  virtually  useless  here.   However,  San 
Francisco  has  plenary  authority  to  exert  complete  control  over 
its  elections  and,  by  charter  amendment  and  ordinances  adopted 
pursuant  thereto,  it  may  implement  mail  balloting  for  such 
municipal  elections  as  it  chooses.   Our  analysis  follows. 

ANALYSIS 

Under  California  Constitution  Article  XI,  Sections  5(b)(3) 
and  6(b),  charter  cities  and  charter  cities  and  counties  have 
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complete  control  over  their  municipal  elections.   Charter  Section 
9.103  governs  municipal  elections  in  San  Francisco  and  basically 
states  that  provisions  of  state  law  control  unless  otherwise 
provided  in  the  charter. 

Stats.  1979,  c.  424,  S3  added  Chapter  5  (Mail  Ballot 
Elections)  to  California  Elections  Code,  Division  2  (Absentee 
Voting,  New  Resident  Voting,  and  Mail  Ballot  Elections).   Article 
1  (General  Provisions)  of  that  Chapter,  Section  1340  provides 
that  any  local,  special  or  consolidated  election  may  be  conducted 
wholly  by  mail  under  certain  specified  conditions.   Article  2  of 
that  Chapter  concerns  the  conduct  of  mail  ballot  elections  and 
contains  three  Sections  which  provide  for  the  general  law 
governing  their  conduct,  a  combined  mailing  of  the  sample  ballot 
and  mail  ballot  within  a  specified  time  frame,  and  a  notice  to 
voters  that  the  voted  ballot  may  be  returned  by  certified  or 
registered  mail. 

Since  San  Francisco  has  not  otherwise  provided,  the  state 
mail  ballot  election  provisions  would  apply  here.   However  the 
circumstances  in  which  mail  balloting  may  be  used  are  so  limited 
(see  Section  1340)  that  the  provisions  are  virtually  useless  to 
us.   Should  San  Francisco  provide,  by  charter  amendment  and 
ordinances  adopted  pursuant  thereto,  for  mail  balloting  in 
municipal  elections,  it  may  do  so  without  regard  to  the 
limitations  of  Division  2,  Chapter  5,  Section  1340,  or  to  the 
conduct  provisions  contained  in  Article  2  of  that  Chapter. 

We  emphasize  that  San  Francisco  has  complete  control  over 
municipal  elections  only.   When  municipal  elections  are  held  at 
the  same  time  as  state  and/or  federal  elections,  it  may  not  be 
advisable  to  use  mail  balloting  for  the  municipal  measures  or 
offices.   Aside  from  absentee  voting,  state  and  federal  elections 
are  still  conducted  by  balloting  at  precinct  polling  places. 
Though  San  Francisco  could  use  mail  balloting  for  its  part  of  the 
elections,  polls  would  have  to  be  in  operation  anyway.   Mail 
balloting  would  become  an  additional  and  unnecessary  expense  in 
that  context  rather  than  a  savings  as  occurs  when  mail  balloting 
can  be  used  in  place  of  balloting  at  the  polls  entirely. 

There  may  be  other  circumstances  in  which  a  particular 
municipal  election  by  mail  ballot  is  not  advisable  or  even 
feasible.   Therefore,  any  measures  to  implement  mail  balloting 
for  municipal  elections  should  leave  the  traditional  polling 
structure  and  process  intact. 
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The  structure  and  process  for  mail  ballot  elections,  which 
will  be  added  onto  rather  than  completely  substituted  for  the 
traditional  structure  and  process,  may  be  implemented  in  several 
ways.   A  charter  amendment  or  amendments  of  greater  or  lesser 
detail  is  basic.   Whatever  detail  is  not  provided  may  be  filled 
in  by  reference  back  to  the  general  laws  of  the  state  or  by 
ordinances  adopted  pursuant  to  charter  authority.   Since  the 
state  laws  regarding  mail  ballot  elections  are  not  highly 
developed  at  this  point,  the  latter  course  may  be  wiser. 


Respectfully  su| 


itted. 


BURr  E.  DELVENTHAL 
Deputy  City  Attorney 


APPROVED: 


^l 


GEORGE J  AGNOSJ 
City  Attorney 


Elizabeth  M.  Katz 
Legal  Assistant 
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SUBJECT: 


REQUESTED  BY; 


PREPARED  BY: 
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SL  OPINION  NO.  81  -  35 

IN-LIEU-FILING-FEE  PETITION 

JAY  PATTERSON 
Registrar  of  Voters 

BURK  E.  DELVENTHAL 
Deputy  city  Attorney 
ELIZABETH  M.  KATZ 
Legal  Assistant 

QUESTION  PRESENTED 

Does  that  portion  of  California  Elections  Code  Section 
6555,  subdivision  (a)(7),  which  provides  that  if  signatures 
appearing  on  both  the  in-lieu-f iling-fee  petition  and  nominating 
papers  are  counted  toward  both  the  nomination  and  the 
in-lieu-f iling-fee  requirement,  a  person  may  only  sign  one  of  the 
documents,  apply  to  candidates  for  municipal  offices  in  San 
Francisco? 


No. 


CONCLUSION 


ANALYSIS 


You  have  advised  this  office  that  Stats.  1980,  c.  958,  S3 
amended  California  Elections  Code  Section  6555  to  provide,  in 
pertinent  part: 

(a)  (7)   A  voter  may  sign  both  a  candidate's 
nomination  papers  and  his  or  her 
in-lieu-f iling-fee  petition.   However,  if 

signatures  appearing  on  such  docuntents  are 
counted  towards  both  the  nomination  paper  and  the 
in-lieu-f iling-fee  petition  signature 
requirements,  a  person  may  only  sign  one  of  the 
documents. 

The  amendatory  language  is  underlined.   You  asked  whether  this 
language  applies  to  municipal  elections  in  San  Francisco.  We 
conclude  that  it  does  not;  our  analysis  follows. 
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An  understanding  of  this  problem  requires  a  review  of  the 
genesis  of  the  amendatory  language  referred  to  above.   The 
general  laws  of  the  State  of  California  governing  in-lieu-filing 
fee  petitions  appear  in  Elections  Code  Section  6555.   Section 
6555  authorizes  a  candidate  to  sutsnit  a  petition  in  lieu  of  a 
filing  fee.   The  number  of  signatures  required  in  the  petition 
depends  on  the  office  and  the  size  of  the  district. 

In  general,  the  provisions  of  Elections  Code  Section  6555, 
regarding  the  in-lieu-f iling-fee  petition,  apply  in  San 
Francisco.   The  amendatory  language  in  subdivision  (a)(7), 
resulting  from  the  passage  of  Stats.  1980,  c.  958,  however, 
appears  to  refer  to  and  be  necessitated  by  a  scheme  for  counting 
valid  in-lieu-filing  fee-petition  signatures  toward  the  number  of 
valid  signatures  required  for  nomination  papers  in  direct 
primaries  and  independent  nominations.  This  scheme  was  also 
added  by  Stats.  1980,  c.  958,  and  is  embodied  in  new  Sections 
6494.1  of  Division  6  (Nominations),  Chapter  5  (Direct  Primary), 
and  6834.1  of  Division  6,  Chapter  6  (Independent  Nominations)  of 
the  Elections  Code. 

I      A  city  election  is  a  municipal  affair,  and  in  a  chartered 
city  the  applicable  charter  provisions  prevail  over  the  general 
law.   Coffineau  v.  Eu  (1977)  68  Cal.App.3d  138,  144.   Since 
neither  the  direct  primary  nor  the  independent  nomination 
proceeding  applies  to  nomination  of  candidates  for  city  and 
county  offices  in  San  Francisco  (see  also  Elections  Code  Section 
6400,  subdivision  (c)  ,  and  Section  6800),  the  eunendment  added  to 
Section  6555  authorizing  the  submission  of  signatures  for 
nominations  and  in-lieu-filing  fee  petitions  in  one  document  is 
similarly  inapplicable  to  local  offices. 

Moreover,  when  the  scheme  of  nominations  for  city  and 
county  offices  contained  in  Charter  Section  9.104  was  amended  in 
1975,  it  provided  only  that  the  signatures  on  the 
in-lieu-f iling-fee  petition  shall  be  governed  by  the  state's 
general  laws,  while  the  number  of  valid  sponsors'  certificates 
required  continued  to  be  governed  by  the  charter  itself.  A 
scheme  in  the  general  laws  which  impinges  on  San  Francisco's 
sponsor's  certificates  requirement  has  no  effect  here. 
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Therefore,  the  addition  to  Section  6555  does  not  alter  the 
requirement  that  a  candidate  for  public  office  in  San  Francisco, 
in  addition  to  obtaining  the  requisite  signatures  on  the 
in-lieu-f iling-fee  petition,  also  obtain  between  20  and  30 
sponsors. 

The  in-lieu-f iling-fee  petition  and  sponsor  certifications 
serve  different  purposes.  Hence  a  person's  signature  on  the 
in-lieu  petition  does  not  preclude  that  person  from  subsequently 
serving  as  a  sponsor  for  the  same  candidate.   This  conclusion  is 
in  accord  with  Elections  Code  Section  6555,  subdivision  (a)(7), 
insofar  as  it  still  provides  that  a  person  may  sign  both 
documents,  and  with  contemporary  interpretation  of  Charter 
Section  9.104  by  the  Registrar. 


APPROVED: 


^ivvA^v   CXa^^j<^ 


GEORGE  AGNOST 
City  Attorney 
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R^ectfullik  submitted, 

BURiK  E .    DELVENTHAL 
Deputy  City  Attorney 


ELIZABETH   M.    KATZ 
Legal  Assistant 
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City  Attorney 
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OPINION  NO.  81-36 
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SUBJECT: 


REQUESTED  BY; 


PREPARED  BY: 


Submission  of  Ballot  Measure  Regarding  Matter 
Beyond  the  Legislative  Jurisdiction  of  the  Board 
of  Supervisors 


I 


Hon.  Quentin  L.  Kopp 
Board  of  Supervisors 

Burk  E.  Delventhal 
Deputy  City  Attorney 
Elizabeth  M.  Katz 
Legal  Assistant 


DOCUMENTS  DEPT. 

jUN:^b1981 

PU:*  J.C  L!£RAP.V 


QUESTIONS  PRESENTED 

1.  May  a  measure  to  be  placed  on  the  ballot,  regarding  a 
matter  beyond  the  legislative  jurisdiction  of  the  Board 
of  Supervisors,  be  in  the  form  of: 

(1)  A  declaration  of  policy, 

(2)  A  resolution,  or 

(3)  An  ordinance? 

2.  Depending  on  the  form,  can  it  be  initiated  either  by 
action  of  the  Board  of  Supervisors  or  by  petition  of 
the  voters? 

3.  If  it  can  be  put  on  the  ballot  by  petition,  how  many 
signatures  are  required  and  what  provisions  of  the  City 
charter  or  state  law  specify  this  number? 

CONCLUSIONS 

1.  A  ballot  measure,  regarding  a  matter  beyond  the 
legislative  jurisdiction  of  the  Board  of  Supervisors, 
may  be  in  the  form  of  a  declaration  of  policy  or  a 
resolution;  however,  a  declaration  of  policy  is  the 
preferred  form. 

2.  Regardless  of  the  form,  such  a  ballot  measure  may  be 
initiated  by  action  of  the  Board  of  Supervisors  or  by 
petition  of  the  voters. 

3.  A  declaration  of  policy  or  a  resolution  may  be  placed 
on  the  ballot  by  registered  voters  equal  in  number  to 
five  percent  (5%)  of  the  entire  vote  cast  for  Mayor  at 
the  last  preceeding  general  election,  pursuant  to 
Section  9.111  of  the  San  Francisco  charter. 
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BACKGROUND 

You  have  advised  this  office  that  the  Board  of  Supevisors 
recently  defeated  a  resolution  memorializing  the  United  States 
Congress  to  repeal  the  minority  language  requirements  of  the 
Federal  Voting  Rights  Act.   You  state  that  you  would  like  this 
measure  to  appear  on  the  November  3,  1981,  ballot,  and  you  ask 
the  above-enumerated  questions  regarding  its  submission.   Our 
analysis  follows. 

ANALYSIS 

Basic  Charter  Provisions 

The  San  Francisco  Charter  Article  II  (The  Legislative 
Branch),  Chapter  Three  (Legislation),  Section  2.300  provides  in 
pertinent  part: 

Action  by  the  board  of  supervisors  shall  be  by 
ordinance  or  resolution.  .  .  .  Every  legislative 
act  shall  be  by  ordinance. 

And  Charter  Article  IX  (Elections),  Section  9.108  provides  in 
pertinent  part: 

The  registered  voters  shall  have  power  to 
propose  by  petition,  and  to  adopt  or  reject  at 
the  polls,  any  ordinance,  act  or  other  measure 
which  is  within  the  power  confered  upon  the  Board 
of  Supervisors  to  enact,  or  any  legislative  act 
which  is  within  the  power  conferred  upon  any 
other  board,  commission  or  officer  to  adopt,  or 
any  amendment  to  the  charter.  .  .  . 

Any  declaration  of  policy  may  be  submitted  to 
the  electors  in  the  manner  provided  for  the 
submission  of  ordinances;  and  when  approved  by  a 
majority  of  the  qualified  electors  voting  on  said 
declaration,  it  shall  thereupon  be  the  duty  of 
the  board  of  supervisors  to  enact  an  ordinance  or 
ordinances  to  carry  such  policies  or  principles 
into  effect,  subject  to  the  referendum  provisions 
of  this  charter. 

Any  ordinance  which  the  supervisors  are 
empowered  to  pass  may  be  submitted  to  the 
electors  by  a  majority  of  the  board  at  a  general 
election  or  at  a  special  election  called  for  the 
purpose,  ....  Any  such  ordinance  may  be 
proposed  by  one-third  of  the  supervisors  or  by 
the  mayor  and  when  so  proposed  shall  be  submitted 
to  the  electors  at  the  next  succeeding  general 
election. 


Hon.  Quentin  L.  Kopp  3  June  11,  1981 


1.   Form 

It  is  clear  from  a  reading  of  Charter  Section  9.108  that  a 
ballot  measure  in  general  may  be  in  the  form  of  an  ordinance. 
However,  an  ordinance  is  a  local  law,  adopted  with  all  the  legal 
formality  of  a  statute.   McPherson  v.  Richards  (1933)  134 
Cal.App.  462,  466.   Since  the  ballot  measure  which  you  propose 
does  not  concern  a  matter  within  the  legislative  competence  of 
the  City  and  County  of  San  Francisco,  we  conclude  that  this 
proposed  ballot  measure  should  not  be  in  the  form  of  an  ordinance. 

The  proposed  ballot  measure  may  in  theory  be  in  the  form  of 
a  resolution  or  declaration  of  policy,  but  we  believe  that  the 
declaration  of  policy  form  presents  fewer  legal  questions. 

Charter  Section  9.108  clearly  permits  submission  of  a 
declaration  of  policy  and  mandates  its  implementation  by 
ordinance.   Farley  v.  Healey  (1967)  67  Cal.2d  325,  328-329 
establishes  both  the  right  of  the  voters  to  consider  a 
declaration  of  policy  on  a  matter  beyond  the  legislative 
jurisdiction  of  the  Board  of  Supervisors  and  the  Board's  duty  to 
effectuate  such  a  declaration  of  policy  by  some  means.  A 
resolution  rather  than  an  ordinance  would  be  the  appropriate 
means  of  effectuation  here. 

In  empowering  the  voters  to  "propose  by  petition,  and  to 
adopt  or  reject  at  the  polls,  any  ordinance,  act  or  other  measure 
which  is  within  the  power  confered  upon  the  Board  of  Supervisors 
to  enact,"  Charter  Section  9.108  does  not  clearly  permit 
submission  of  a  resolution;  the  section  also  does  not  provide  for 
implementation  of  a  resolution.   The  section  may  be  read  to 
equate  the  terms  "ordinance"  and  "measure"  and  to  evince  an 
intent  to  limit  the  initiative  power  to  legislative  enactments, 
while  Charter  Section  2.300  may  be  read  to  mean  that  legislative 
enactments  do  not  include  resolutions.   See  Housing  Authority  v. 
Superior  Court  (1950)  35  Cal.2d  550,  557-559.   But  see  dissents 
of  Justices  Shenk  and  Carter  at  35  Cal.2d  561-562  and  Farley  v. 
Healey,  supra,  328-329. 

For  the  reasons  set  forth  above,  we  conclude  that  the 
proposed  measure  should  not  be  submitted  to  the  voters  as  an 
ordinance.   Although  it  may  be  submitted  as  a  resolution  or  as  a 
declaration  of  policy,  legal  questions  may  be  effectively  raised 
against  the  validity  of  the  resolution  form  and  the  Board's  duty 
to  implement  a  resolution.   A  declaration  of  policy  which  the 
Board  is  bound  to  implement  by  resolution  has  a  stronger  legal 
basis. 
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2.  Manner  of  Initiation 

Your  second  question,  whether  the  proposed  measure  can  be 
initiated  either  by  the  Board  or  by  the  voters,  is  answered  by 
Section  9.108  of  the  Charter.   The  proposed  initiative  measure 
can  be  submitted  to  the  voters  at  a  general  election  by  one-third 
vote  of  four  supervisors.   A  majority  vote  of  6  supervisors  would 
be  necessary  to  submit  the  measure  at  a  special  election  called 
for  that  purpose.   It  may  also  be  placed  on  the  ballot  by 
petition,  which  brings  up  your  final  question:   how  many 
signatures  are  required  and  what  provision  of  the  City  charter  or 
state  law  specifies  this  number? 

3.  Initiative  Petition 


Section  9.111  of  the  Charter  provides  that,  if  a  petition 
accompanying  a  proposed  initiative  measure  is  signed  by 
registered  voters  equal  in  number  to  five  percent  (5%)  of  the 
entire  vote  cast  for  Mayor  at  the  last  preceeding  election,  such 
a  measure  shall  be  submitted  to  a  vote  of  the  electorate  at  the 
next  general  state  or  municipal  election  that  shall  occur  at  any 
time  after  thirty  (30)  days  from  the  date  of  the  certificate  of 
sufficiency  attached  to  the  petition,  unless  the  Board  of 
Supervisors,  by  ordinance,  directs  that  the  measure  be  voted  on 
at  a  special  election  prior  thereto.   Section  9.111  also  provides 
that,  if  the  petition  accompanying  the  proposed  initiative 
measure  is  signed  by  registered  voters  equal  in  number  to  at 
least  ten  percent  (10%)  of  the  entire  vote  cast  for  Mayor  at  the 
last  preceeding  election  and  contains  a  request  that  the  measure 
be  submitted  forthwith  to  the  vote  of  the  electorate  at  a  special 
election,  then  the  Registrar  shall  call  a  special  election  for 
that  purpose. 

I  am  informed  by  the  Office  of  the  Registrar  of  Voters  that 
five  percent  (5%)  of  the  total  vote  cast  for  Mayor  at  the  last 
general  election  (November  6,  1979)  would  equal   9,679 
signatures.   Ten  percent  (10%)  of  said  vote  would  equal  19,357 
signatures. 

^£Spectfull^  suhjmitted, 

BURR  E.  DELVENTri\AL 
Deputy  City  Attorney 


APPROVED: 


A.W^. 


^  (Vov^cf 


GEORGE  AGNOST 
City  Attorney 
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Elizabeth  M.  Katz 
Legal  Assistant 
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OPINION  NO.  81  -  37 
Media  Access  to  Arrest  Reports 
Captain  Richard  E.  Trueb 
Victoria  Hobel,  Deputy  City  Attorney 
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PUBLIC  LIBRARY 


QUESTION  PRESENTED 
May  members  of  the  media  have  access  to  arrest  reports? 


No. 


CONCLUSION 


ANALYSIS 


1.   Arrest  Reports  May  Not  Be  Disseminated  Pursuant  To  Penal  Code 
Sections  13100  Through  13300. 
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Penal  Code  S  13302  and  S  13304  provide  as  follows: 

■^Section  13302.   Any  employee  of  the  local  criminal 
justice  agency  who  knowingly  furnishes  a  record  or 
information  obtained  from  a  record  to  a  person  who 
is  not  authorized  by  law  to  receive  the  record  or 
information  is  guilty  of  a  misdemeanor. 
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"Section  13304.   Any  person,  except  those 
specifically  referred  to  in  Section  1070  of  the 
Evidence  Code,  who,  knowing  he  is  not  authorized  by 
law  to  receive  a  record  or  information  obtained  from 
a  record,  knowingly  buys,  receives,  or  possesses  the 
record  or  information  is  guilty  of  a  misdemeanor. 

The  definition  of  "record",  as  used  in  Penal  Code  Sections 
13302  and  13304  is  set  forth  in  Section  13301: 

"'Record'  meanfe  the  master  local  summary  criminal  history 
information  as  defined  in  subdivision  (a)  of  Section  13300, 
or  a  copy  thereof." 

Section  13300(a)  provides  as  follows: 

" (a)   As  used  in  this  section: 

(1)  'Local  summary  criminal  history  information' 
means  the  master  record  of  information  compiled  by 
any  local  criminal  justice  agency  pursuant  to 
Chapter  2  (commencing  with  Section  13100)  ,  to  the 
identification  and  criminal  history  of  any  person, 
such  as  name,  date  of  birth,  physical  description, 
dates  of  arrests,  arresting  agencies  and  booking 
numbers,  charges,  dispositions,  and  similar  data 
about  such  person. 

(2)  'Local  summary  criminal  history  information' 
does  not  refer  to  records  and  data  compiled  by 
criminal  justice  agencies  other  than  that  local 
agency,  nor  does  it  refer  to  records  of  complaints 
to  or  investigations  conducted  by,  or  records  of 
intelligence  information  or  security  procedures  of, 
the  local  agency. 

(3)  'Local  agency*  means  a  local  criminal 
justice  agency." 

Thus,  "local  summary  criminal  history  information"  means 
the  "master  record  of  information"  compiled  pursuant  to  Penal 
Code  Section  13100  et  seq. 

Section  13102  defines  "criminal  offender  record 
information"  as: 

"...  records  and  data  compiled  by  criminal 
justice  agencies  for  purposes  of  identifying 
criminal  offenders  and  of  maintaining  as  to  each 


Captain  Richard  Trueb  ?.  June  12,  1981 


such  offender  a  summary  of  arrests,  pretrial 
proceedings,  the  nature  and  disposition  of  criminal 
charges,  sentencing,  incarceration,  rehabilitation, 
and  release. 

Such  information  shall  be  restricted  to  that 
which  is  recorded  as  the  result  of  an  arrest, 
detention,  or  other  initiation  of  criminal 
proceedings  or  of  any  consequent  proceedings  related 
thereto.   It  shall  be  understood  to  include  .  .  . 
such  items  foe  each  person  arrested  as  the  following: 

(a)  Personal  identification. 

(b)  The  fact,  date,  and  arrest  charge  .  .  ." 

A  review  of  these  sections  leaves  no  doubt  that  the  arrest 
report  which  contains  the  identif icaton  of  the  person  arrested, 
the  date  of  the  arrest  and  the  charges  supporting  the  arrest,  is 
itself  criminal  history  information.   It  is  clear  that  to 
disseminate  such  information  to  persons  other  than  those 
explicitly  authorized  by  Penal  Code  Section  13100  et  seq. ,  is 
prohibited  by  Penal  Code  Section  13302.   An  employee  is  barred 
from  going  to  a  master  record  and  disseminating  information  from 
it  and  is  also  prohibited  from  going  to  an  arrest  report  or 
reports  which  are  the  documentary  basis  for  that  master  record. 
The  Legislature  clearly  intended  to  protect  the  right  of  privacy 
of  persons  involved  in  the  criminal  justice  system  by  prohibiting 
access  to  the  internal  written  reports  created  by  police 
departments. 

Penal  Code  Section  13300  requires  the  local  agency  to  give 
criminal  history  information  to  specified  state  peace  officers; 
officials  involved  in  the  prosecution  and  defense  of  persons 
charged  with  crimes  (district  attorneys,  prosecuting  city 
attorneys,  attorneys  representing  criminal  defendants,  and  state 
courts);  officials  involved  in  post-judgment  custody 
andsupervision  of  criminals  (probation  officers,  parole  officers, 
attorneys  representing  persons  seeking  a  certificate  of 
rehabilitation  and  pardon,  and  correctional  officers);  state 
officials  charged  with  implementing  laws  which  require 
identification  of  persons  who  have  committed  specific  crimes; 
local  officials  involved  in  employment,  certification  or 
licensing;  and  the  subject  of  the  criminal  history  information. 

Upon  a  showing  of  compelling  need.  Penal  Code  Section  13300 
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allows  local  agencies  to  furnish  criminal  history  information  to 
the  following:   public  utilities  which  operate  nuclear  energy 
facilities  when  hiring  employees;  out-of-state  and  specified 
state  peace  officers;  out-of-state  courts;  probation,  parole  or 
peace  officers  who  request  the  information  may  receive  it  upon 
the  approval  of  the  subject  of  the  information;  and  out-of-state 
officials  whose  own  laws  allow  access  to  such  information  for 
performance  of  their  duties. 

Penal  Code  Section  13202  allows  the  local  agency  to  provide 
criminal  history  information  to  public  agencies  and  bona  fide 
research  bodies  immediately  concerned  with  the  prevention  or 
control  of  crime  under  certain  specified  conditions. 

The  Legislature  has  not  included  the  media  within  any  of 
the  categories  of  'persons  or  entities  authorized  to  receive 
criminal  history  information. 

2.   Pursuant  to  Case  Law,  the  Police  Department  May  Aid  the  Media 
in  Accurate  Reporting  of  Criminal  Activity. 

In  Loder  v.  Municipal  Court,  supra,  the  plaintiff  brought  a 
writ  of  mandate  to  compel  erasure  or  return  of  the  record  of  his 
arrest  when  it  did  not  result  in  conviction.   The  Supreme  Court 
held  that  the  plaintiff  had  failed  to  show  any  duty  imposed  by 
statute  or  ordinance  on  any  defendant  to  expunge  the  record.   The 
court  analyzed  the  criminal  records  history  section  of  the  Penal 
Code  cited  above,  and  it  held  that  this  substantial  body  of  law 
protects  the  arrestee's  right  to  privacy. 

In  Loder ,  supra,  the  Court  further  addressed  the  issue  of 
media  access  and  stated  that  it  is  in  the  social  interest  to 
provide  the  media  with  information  concerning  criminal  activity. 
With  respect  to  media  access  to  arrest  information,  the  court 
stated  that: 

"(T)he  suspect's  right  to  privacy  is  not  violated  by 
prompt  and  accurate  public  reporting  of  the  facts 
and  circumstances  of  his  arrest:  'It  is  also 
generally  in  the  social  interest  to  identify  adults 
currently  charged  with  the  commission  of  a  crime. 
While  such  an  identification  may  not  presume  guilt, 
it  may  legitimately  put  others  on  notice  that  the 
named  individual  is  suspected  of  having  committed  a 
crime.   Naming  the  suspect  may  also  persuade 
eyewitnesses  and  character  witnesses  to  testify. 
For  these  reasons,  while  the  suspect  or  offender 
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obviously  does  not  consent  to  public  exposure,  his 
right  to  privacy  must  give  way  to  the  overriding 
social  interest .' (citations  omitted)"  Loder  v. 
Municipal  Court,  supra  at  p.  865. 

Thus,  even  though  the  media  is  not  specifically  authorized 
to  receive  arrest  information  and  may  not  view  the  arrest  reports 
or  other  criminal  records,  the  Police  Department  may  provide  the 
media  with  other  accurate  information  concerning  criminal 
activity.   There  is  no  prohibition  against  any  officer  speaking 
to  the  press  about  4n  investigation  in  which  he  or  she  is 
participating,  subject  to  appropriate  departmental  controls. 
Further,  any  information  concerning  criminal  activity  not  derived 
from  restricted  records  may  be  disseminated  or  released  to  the 
media. 

In  compliance  with  the  provisions  of  Penal  Code  Sections 
13100  through  13300  as  interpreted  in  Loder  v.  Municipal  Court, 
supra. ,  the  Department  may  provide  the  media  with  specific 
information  pertaining  to  criminal  incidents.  However,  it  is 
clear  from  the  Loder  case  and  from  an  analysis  of  the  Penal  Code 
that  the  Legislature  did  not  intend  to  permit  the  media  to  have 
access  to  arrest  reports  or  to  information  taken  from  them. 


Respectfully  Submitted, 

GEORGE  AGNOST 
City  Attorney 


VICTORIA  HOBEL 
Deputy  City  Attorney 
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OPINION   NO.    81- 38 


SUBJECT:       Applicability  of  Affirmative  Action 

Employment  Programs  to  the  San  Francisco 
Community  College  District 

REQUESTED  BY:   JUN  IWAMOTO 

Vice  Chancellor,  Business 

PREPARED  BY:    MICHAEL  C.  KILLELEA 
Deputy  City  Attorney 

QUESTIONS  PRESENTED 

1.  Whether  classified  employees  of  the  San  Francisco 
Community  College  District  are  employed  by  the  City  and 
County  of  San  Francisco  or  by  the  San  Francisco  Community 
College  District. 

2.  Whether  the  San  Francisco  Community  College 
District  is  subject  to  the  City's  Ordinance  No.  455-79 
requiring  affirmative  action  plans  in  employment. 

CONCLUSION 

1.  Classified  employees  of  the  San  Francisco 
Community  College  District  are  employees  of  that  District 
and  not  the  City  and  County  of  San  Francisco. 

2.  The  San  Francisco  Community  College  District  is 
not  subject  to  the  City's  affirmative  action  Ordinance 
No.  455-79. 

ANALYSIS 


I 


» 


QUESTION  NO.  1 

The  establishment  of  Community  College  Districts  is 
governed  by  Section  72000,  et  seq.  of  the  Education  Code. 
Community  College  District  has  the  power  to  employ  and 


» 


OPINION  NO.  81-38 
Jun  Iwamoto  2  June  15,  1981 


assign  all  personnel  and  to  establish  employment  practices, 
salaries  and  benefits  for  its  employees  (Sections  72270, 
72400,  Education  Code).   The  employment  of  classified 
employees  of  a  Community  College  District  is  specifically 
provided  for  in  Section  88000,  et  seq.  of  the  Education 
Code.   However,  classified  employees  of  the  San  Francisco 
Community  College  District  are  excluded  from  those 
provisions  (Section  88000,  Education  Code)l/  and  instead 
their  employment  is  governed  by  the  merit  system  provisions 
of  the  San  Francisco  Charter  in  accordance  with  Section 
88137  of  the  Education  Code.   Section  88137  provides: 

"In  every  community  college  district 
coterminous  with  the  boundaries  of  a  city  and 
county,  employees  not  employed  in  positions 
requiring  certification  qualifications  shall  be 
employed,  if  the  city  and  county  has  a  charter 
providing  for  a  merit  system  of  employment, 
pursuant  to  the  provisions  of  such  charter 
providing  for  such  system  and  shall,  in  all 
respects,  be  subject  to,  and  have  all  rights 
granted  by,  such  provisions;  provided,  however, 
that  the  governing  board  of  the  district  shall 
have  the  right  to  fix  the  duties  of  all  of  its 
noncertif icated  employees."   (Emphasis  added.) 

Even  though  classified  personnel  of  the  San  Francisco 
Community  College  District  are  selected  under  the  merit 
system  provisions  of  the  San  Francisco  Charter  and  receive 
the  benefits,  including  salaries,  as  provided  for  in  that 
Charter,  they  still  are  employees  of  the  Community  College 
District.   The  legislation  governing  the  formation  of  the 
Community  College  Districts  makes  it  clear  that  the  District 


i/Section  88000  provides  in  pertinent  part: 

"These  provisions  [specific  regulations 
applicable  to  classified  personnel  of  community 
college  districts]  shall  not  apply  to  employees 
of  a  community  college  district  lying  wholly 
within  a  city  and  county  which  provides  in  its 
charter  for  a  merit  system  of  employment  for 
employees  employed  in  positions  not  requiring 
certification  qualifications." 


Jun  Iwamoto 
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is  the  employer  of  all  its  personnel.   In  reference  to  the 
San  Francisco  Community  College  District,  the  legislature 
has  merely  provided  by  Section  88137  of  the  Education  Code 
that  classified  personnel  of  that  District  would  be  selected 
under  the  merit  system  provisions  of  the  San  Francisco 
Charter  but  such  personnel  shall  be  employees  of  the 
Community  College  District. 2/ 


Section  88137  of  the  Educat 
merit  system  provisions  of  the  S 
selection  of  classified  employees 
Community  College  District  and  th 
rights  are  also  established  under 
is  clear  from  Section  88137  of  th 
classified  employees  of  the  San  F 
District  are  employees  of  that  Di 
the  City  and  County  of  San  Franci 

QUESTION  NO.  2 


ion  Code  incorporates  the 
an  Francisco  Charter  in  the 

of  the  San  Francisco 
eir  employment  and  salary 

the  Charter.   However,  it 
e  Education  Code  that 
rancisco  Community  College 
strict  and  not  employees  of 

SCO. 


The  City  and  County  of  San  Francisco,  through  its 
Board  of  Supervisors,  has  enacted  Ordinance  No.  455-79  which 
provides  that  city  officers,  boards  and  departments  shall 
prepare  and  implement  affirmative  action  plans  in  order  to 
provide  equal  employment  opportunities  to  all  persons.   This 
ordinance  provides  in  pertinent  part: 


"Each  board  and  commission,  each  elective 
officer  in  charge 


of  an  administrative  office, 
the  controller,  the  chief  administrative 


officer,  and  each 
the  chief  adminis 
responsible  for  t 
implementation  of 
order  to  provide 
to  all  persons." 


department  head  appoTnted  by 
trative  officer  shall  be 
he  preparation  and 

an  affirmative  action  plan  in 
equal  employment  opportunities 

(Emphasis  added.) 


A  review  of  the  complete  ordinance  demonstrates  that 
it  is  intended  to  apply  to  city  boards,  commissions  and 


1/section  88137  provides  in  pertinent  part: 


"...  the  board  of  the 
have  the  right  to  fix  the  duties 
noncertif icated  employees." 


district  shall 
of  its 
(Emphasis  added.) 
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officers.   No  reference  is  made  in  the  ordinance  to  the 
classified  personnel  of  the  San  Francisco  Community  College 
District.   Inasmuch  as  classified  personnel  of  the  Community 
College  District  are  employees  of  that  District  and  not  of 
the  City,  the  provisions  of  Ordinance  No.  455-79  are  not 
applicable  to  the  San  Francisco  Community  College  District. 
Furthermore,  the  intent  of  the  above-quoted  Section  88137  of 
the  Education  Code  is  that  the  San  Francisco  Charter  shall 
govern  the  selection,  salary  rights  and  other  benefits  of 
classified  personnel  of  the  District  but  that  such  personnel 
shall  continue  to  be  employees  of  the  Community  College 
District  under  the  provisions  of  the  Education  Code. 

It  should  be  noted  that  Community  College  Districts 
are  under  an  obligation  to  adopt  an  affirmative  action 
program  to  assure  equal  employment  opportunities  for 
employees  of  the  various  Community  Colleges   (See  Title  5, 
California  Administrative  Code,  Section  53000,  et  seq.).   In 
accordance  with  that  requirement,  the  San  Francisco 
Community  College  District  has  developed  its  own  affirmative 
action  employment  program. 

In  conclusion,  the  classified  employees  of  the  San 
Francisco  Community  College  District  are  employees  of  that 
District  and  not  the  City  and  County  of  San  Francisco.   The 
Community  College  District  is  not,  therefore,  subject  to  the 
City's  Ordinance  No.  455-79  requiring  affirmative  action 
employment  programs  for  City  departments. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


':  7:^uM^cL  l/^a£/^^^^ 


Byj 

MICHAEL' C.  KILLELEA 
Deputy  City  Attorney 
APPROVED: 


VVy  vN^  V       ^  ^\^\-\:-l 


City  Attorney 
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SUBJECT: 


REQUESTED  BY: 


PREPARED  BY: 


^   OPINION  NO.  81-39 

Whether  the  Retirement  Board  May  Contract  with  a 
Private  Company  to  Adjust  Workers  Compensation 
Claims  Involving  City  Employees. 

Daniel  Mattrocce,  General  Manager 

City  and  County  Employees  Retirement  System 

Dan  Maguire 

Deputy  City  Attorney 

QUESTIONS  PRESENTED 

1.  May  the  Retirement  Board  contract  with  a  private 
company  to  adjust  workers  compensation  claims  involving  city 
employees? 

2.  If  so,  can  the  Retirement  Board  execute  this  contract 
without  the  approval  of  other  City  departments? 

CONCLUSIONS 


1. 
2. 


Yes. 
No. 


ANALYSIS 

San  Francisco  Charter  requires  that,  with  certain 
enumerated  exceptions,  all  positions  in  the  City  and  County  shall 
be  included  in  the  classified  civil  service  (San  Francisco 
Charter  Section  8.300). 

An  exception  to  this  general  rule  allows  "contracting-out" 
once  the  Board  of  Supervisors  has  approved  by  resolution  a 
determination  of  the  Controller  that  work  or  services  can  be 
performed  at  lower  costs  by  a  private  firm  (San  Francisco  Charter 
Section  8.300-1) . 

The  Retirement  Board  could  contract  out  for  the  services 
currently  being  performed  by  City  employees  at  the  Franciscan 
Treatment  Room  if  it  can  make  a  factual  case  sufficient  to 
satisfy  the  Controller  and  Board  of  Supervisors  pursuant  to  San 
Francisco  Charter  Section  8.300-1. 
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I  am  mindful  that  San  Francisco  Charter  Section  8.515 
provides  in  part  that  "The  benefit  provisions  of  the  workmen's 
compensation  laws.  .  .  shall  be  administered  exclusively  by  the 
retirement  board."   However,  provisions  of  the  Charter  must  be 
construed  so  as  to  harmonize  and  with  an  eye  towards  promoting 
its  sound  and  resonable  policies.  (Code  of  Civil  Procedure 
Section  1858;  Scholz  v.  Superior  Court  (1977)  66  Ca.App.3d  440, 
446;  Bush  v.  Bright  (1968)  264  Ca.App.2d  788,  792).   Accordingly, 
it  is  my  opinion  that  the  Retirement  Board  is  the  final  arbiter 
in  determining  eligibility  for  industrial  benefits.   At  the  same 
time,  the  compensation  division  at  the  Franciscan  Treatment  Room 
is  subject  to  civil  service  provisions  just  as  any  other  City 
department. 

You  are  so  advised. 

Respectfully  submitted. 


^^ 


;uiREr 


DAN  MAGU: 

Deputy  City  Attorney 


APPROVED : 

GEORGE  AGNOST 
City  Attorney 
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SUBJECT : 


REQUESTED  BY; 


PREPARED  BY: 


-^  OPINION  No.  81  -  40 

Right  of  Appeal  From  Penalties  Imposed  by 
Electrical  Code  Section  27 

Claire  C.  Pilcher 
Executive  Director 
Board  of  Permit  Appeals 


DOC. 


Burk  E.  Delventhal 
Deputy  City  Attorney 
Elizabeth  M.  Katz 
Legal  Assistant 

QUESTION  PRESENTED 


11   81981 


SAfJ 


May  penalties  assessed  by  the  Department  of  Public  Works 
pursuant  to  Electrical  Code  Section  27  be  appealed  to  the  Board 
of  Permit  Appeals? 


No. 


CONCLUSION 


BACKGROUND 


Prior  to  1974,  Electrical  Code  Section  27  provided  that 
failure  to  pay  additional  fees  within  30  days  after  notice  of 
them  was  sent  by  the  Central  Permit  Bureau  resulted  in  penalties 
of  10  times  the  charges  outstanding  against  the  particular  job. 
Section  27  made  no  provision  for  an  appeal  from  the  imposition  of 
a  penalty  for  failure  to  pay  additional  fees.   Hence  the  Board  of 
Permit  Appeals  had  no  jurisdiction  over  penalties  assessed 
pursuant  to  Section  27.   Following  amendment  in  1974,  Section  27 
provides  that  penalties  for  failure  to  pay  additional  fees  shall 
be  calculated  according  to  the  formula  set  forth  in  Section  30, 
which  provides  for  penalties  levied  for  work  done  without  a 
permit.   Section  30  also  provides  for  appeal  from  the  imposition 
of  a  penalty  for  work  done  without  a  permit.   The  question  posed 
is  whether  the  amendment  to  Section  27,  incorporating  Section 
30's  penalty  formula,  includes  by  implication  the  right  of  appeal 
set  down  in  Section  30.   We  conclude  that  by  amending  Section  27 
so  as  to  incorporate  Section  30 's  penalty  formula,  the  Board  of 
Supervisors  did  not  intend  to  create  a  right  to  appeal  where  none 
existed  before. 
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ANALYSIS 

The  Board  of  Permit  Appeals'   subject  matter  jurisdiction 
is  limited  to  those  matters  specified  either  in  the  charter  or 
ordinances  of  the  City  and  County  of  San  Francisco.   Under  San 
Francisco  Charter  Section  3.651  the  Board  is  empowered  to  hear 
appeals  from  the  issuance  or  denial  of  permits.   The  imposition 
of  a  penalty  does  not  involve  the  issuance  or  denial  of  a 
permit.   Unless  the  Board  of  Supervisors  by  ordinance  confers  on 
the  Board  of  Permit  Appeals  jurisdiction  to  hear  appeals  from 
determinations  to  impose  penalties,  the  Board  has  no  such 
jurisdiction.   Electrical  Code  Section  30  has  long  conferred 
jurisdiction  on  the  Board  to  entertain  appeals  from 
determinations  imposing  penalties  for  work  done  without  a  permit. 
The  question  is  whether  the  amendment  to  Section  27  confers 
jurisdiction  on  the  Board  to  entertain  appeals  from 
determinations  imposing  penalties  for  failure  to  pay  additional 
fees. 

Former  Section  27  provided: 

PAYMENT  OF  FEES.   Fees  for  permits,  fixtures, 
wiring,  and  appliances,  as  set  forth  in  Section 
28.1(c)'  through  28.1  (p)  shall  be  paid  in  advance 
of  the  issuance  of  any  permit. 

When  additional  fees  are  due  they  shall  be 
payable  within  30  days  after  notice  is  sent  by 
Central  Permit  Bureau. 

Failure  to  pay  such  additional  fees  shall 
result  in  penalties  of  10  times  the  charges 
outstanding  against  the  particular  job,  and  other 
remedies  available  to  the  City  under  City  and 
State  law. 

Final  inspection  and  the  Certificate  of 
Inspection  will  not  be  given  until  all  charges 
outstanding  against  a  particular  job  have  been 
paid. 

All  charges  and  fees  shall  be  payable  to  the 
Central  Permit  Bureau  to  the  order  of  the 
Department  of  Public  Works. 

A  reading  of  this  language  compels  the  conclusion  that  whereas 
former  Section  27  specified  penalties  for  failure  to  pay 
additional  fees,  it  made  no  provision  for  an  appeal  from  the 
imposition  of  penalties. 


/ 
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Former  Section  30  made  provision  for  the  imposition  of 
penalties  for  work  without  a  permit,  and  for  the  right  to  appeal 
the  penalties,  and  conferred  jurisdiction  on  the  Board  of  Permit 
Appeals  to  entertain  those  appeals.   That  Section  provided,  in 
pertinent  part: 

WORK  WITHOUT  PERMIT  -  PENALTIES.   If  and  when 
the  Superintendent  finds  that  any  person  has 
installed  any  fixture  or  appliance  or  has  started 
work  for  which  a  permit  is  required,  without 
complying  with  the  requirements  of  this  Code  as 
to  the  filing  of  permit  applications  or  payment 
of  fees,  the  Superintendent  shall  require  the 
payment  of  a  fee  plus  a  penalty,  the  total  of 
which  shall  be  assessed  accordingly. 

a.  10  times  the  amount  set  forth  in  the  Fee 
Schedule,.  Sections  28.1(a)  through  28.1  (p)  of 
this  Division  when  the  fee  does  not  exceed 
$10.00;  or 

b.  Equal  to  $100.00  plus  3  times  that  part 
of  the,,  total  fee  in  excess  of  $10.00  as  shall  be 
applicable  to  the  work  done,  inspected  and 
approved;  or 

c.  A  maximum  penalty  of  $1,000.00  in 
addition  to  the  fees  designated  in  Section  28. 

EXCEPTION:  .  .  . 

After  January  1,  1967,  work  found  done 
without  a  permit  shall  be  subject  to  the  fees  set 
forth  in  the  first  paragraph  of  this  Section. 
The  person,  firm  or  corporation,  or  agent 
thereof,  or  any  person  acting  for  or  on  behalf  of 
either  thereof,  may  appeal  if  he  can  prove 
unfamiliarity  with  the  Code  or  demonstrable 
negligence  on  the  part  of  one  of  his  employees, 
the  amount  of  the  penalty  invoked  by  filing  in 
the  manner  provided  in  Part  3  of  the  San 
Francisco  Municipal  Code  to  the  Board  of  Permit 
Appeals,  which  filing  shall  be  subject  to  the 
fees  and  rules  of  the  Board  of  Permit  Appeals. 

Ordinance  411-74  amended  both  Section  27  and  Section  30. 
As  amended.  Section  27  provides: 

PAYMENT  OF  FEES.  Fees  for  permits,  fixtures,  wiring, 

and  appliances  as  set  forth  in  Section  28.1(c)  through 

28.1 (p)  shall  be  paid  in  advance  of  the  issuance  of  any 
permit. 
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When  additional  fees  are  due  they  shall  be  payable 
within  30  days  after  notice  is  sent  by  Central  Permit 
Bureau.   Failure  to  pay  such  additional  fees  shall  result 
in  penalties  calculated  according  to  the  formula  defined  in 
Section  30  for  work  without  permit.   (Emphasis  added.) 

Instead  of  specifying  the  penalties  for  failure  to  pay  additional 
fees,  Section  27  now  provides  that  the  penalties  shall  be 
calculated  according  to  the  same  formula  defined  in  Section  30 
for  work  without  a  permit.   Section  27  continues  to  make  no 
provision  for  any  right  to  appeal  the  penalties. 

The  only  change  in  Section  30  as  amended  is  a  clause 
modifying  the  last  sentence,  to  wit: 

.  .  .  but  in  no  case  shall  the  penalty  be  less 
than  2  times  the  amount  specified  in  this  Section. 

This  clause  limits  the  power  of  the  Board  of  Permit  Appeals  to 
reduce  the  amount  of  the  penalties  imposed  for  work  done  without 
a  permit. 

As  may  be  seen  from  the  amendment  process  above,  had  the 
Board  of  Supervisors  intended  to  provide  a  new  right  of  appeal 
from  penalties  imposed  for  failure  to  pay  additional  fees,  no 
express  amendment  of  Section  30  to  that  effect  would  have  been 
necessary,  just  as  it  was  not  necessary  to  change  the  wording  of 
Section  30  in  order  to  effect  a  new  method  of  determining  the 
amount  of  such  penalties.   Rather,  the  Board  chose  to  amend 
Section  27  so  as  to  incorporate  the  penalty  formula  set  down  by 
Section  30.   The  Board  could  easily  have  provided  further  that 
the  penalties  imposed  pursuant  to  Section  27  could  be  appealed 
as  set  forth  in  Section  30.   Failure  to  make  changes  in  a  given 
ordinance  in  a  particular  respect  when  the  subject  is  before  the 
legislative  body,  together  with  changes  made  in  other  respects, 
is  indicative  of  an  intention  to  leave  the  law  unchanged  in  that 
respect.   Bailey  v.  Superior  Court   (1977)  19  Cal.3d  970,  977. 

For  the  reason  set  forth  above,  we  conclude  that  penalties 
for  failure  to  pay  additional  fees  may  not  be  appealed. 

You  are  so  advised. 


APPROVED: 


LJU-A 


ACN( 


GEORGE  ACNOST 
City  Attorney 
4707B 
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Respectf ullyj  submitted, 

Bijrk  E.  Delventha\ 
Deputy  City  Attorney 

Elizabeth  M.  Katz 
Legal  Assistant 
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■^  OPINION  NO.  81  -  41 

SUBJECT:        Authority  for  Management  of  the  Scene  of  an 
I  On-Highway  Hazardous  Substance  Spill  or  Disaster 

REQUESTED  BY:    Andrew  C.  Casper,  Chief 

San  Francisco  Fire  Department    DOCU. 

PREPARED  BY:    Burk  E.  Delventhal  ,ii|   t3iyyi 

Deputy  City  Attorney 
Elizabeth  M.  Katz 
Legal  Assistant 

QUESTION  PRESENTED 

What  agency  has  authority  for  the  management  of  the  scene 
of  an  on-highway  hazardous  substance  spill  or  disaster  in  the 
City  and  County  of  San  Francisco? 

CONCLUSION 

The  San  Francisco  Police  Department  has  authority  for  the 
management  of  the  scene  of  an  on-highway  hazardous  substance 
spill  or  disaster  within  the  City  and  County  of  San  Francisco, 
except  when  the  incident  occurs  on  state  freeways  within  San 
Francisco. 

BACKGROUND 

State  law  now  provides  that  authority  for  the  management  of 
the  scene  of  an  on-highway  hazardous  substance  spill  or  disaster 
is  vested  in  the  appropriate  law  enforcement  agency  having 
primary  traffic  investigative  authority  on  the  highway  where  the 
spill  occurs.  You  ask  us  whether  this  state  law  vests  authority 
for  the  management  of  such  an  incident  in  the  San  Francisco 
Police  Department  when  the  incident  occurs  within  the  City  and 
County  of  San  Francisco,  but  not  on  state  highways.  We  conclude 
that  the  law  does  vest  such  authority;  our  analysis  follows. 

ANALYSIS 

Stats.  1980,  c.  922  added  Section  2454  to  the  California 
Vehicle  Code.   That  Section  provides: 

The  authority  for  the  management  of  the  scene 
of  an  on-highway  hazardous  substance  spill  or 
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disaster  shall  be  vested  in  the  appropriate  law 
enforcement  agency  having  primary  traffic 
investigative  authority  on  the  highway  where  the 
spill  occurs. 

It  is  clear  from  the  cited  language  that  we  must  identify  which 
law  enforcement  agency  has  primary  traffic  investigative 
authority  within  the  City  and  County  of  San  Francisco. 

California  Vehicle  Code  Section  2400  vests  in  the 
California  Highway  Patrol 

full  responsibility  and  primary  jurisdiction.  .  . 
for  the  investigation  of  traffic  accidents,  on 
all  state  highways  constructed  as  freeways  within 
,         incorporated  areas  of  the  state;  .... 


And  Vehicle  Code  Section  2412  provides  that 

All  members  of  the  California  Highway  Patrol 
may  investigate  accidents  resulting  in  personal 
injuries  or  death  and  gather  evidence  for  the 
purpose-  of  prosecuting  the  person  or  persons 
guilty  of  any  violation  of  the  law  contributing 
to  the  happening  of  such  accident.   (Emphasis 
added .) 

This  provision  first  appeared  in  1935  and  was  intended  to  remove 
any  doubt  as  to  whether  the  CHP  had  authority  to  investigate 
accidents  involving  personal  injury  or  death  occurring  on  public 
highways  and  streets  in  cities.   7  Ops.  Cal.  Atty.  Gen.  81,  82-83 
(1946);  36  Ops.  Cal.  Atty.  Gen.  198,  199  (1960). 

However,  primary  traffic  investigative  authority  on  city 
highways  and  streets,  except  freeways,  remains  vested  in  city 
police  officers.   That  authority  originates  in  the  police  power 
given  to  cities  by  California  Constitution  Article  XI,  Section 
7.   Nida,  "California  Motor  Vehicle  Legislation,"  66  West's  Cal. 
Code,  pp.  LXXV-LXXVI.   San  Francisco  Charter  Section  3.538 
(Traffic  Regulation)  places 

(the]  traffic  function  of  the  Police  Department  . 
.  .  under  the  jurisdiction  of  the  chief  of 
police,  who  shall  have  powers  and  duties.  .  .  as 
follows:   (a)  to  regulate  all  street  traffic  by 
means  of  police  officers  and  the  emergency  use  of 
temporary  signs  and  devices;  .  .  .  (c)  to  collect 
and  compile  traffic  accident  data  .  .  .;  (d)  to 
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cooperate  [with]  and  advise  for  the  best 
performance  of  these  functions.  .  .  the  fire 
department.  .  .  and  other  departments  and 
agencies  of  the  city  and  county  and  state  as  may 
be  necessary;  .... 

In  fact,  according  to  Nida,  no  state  agency  was  charged 
with  investigating  highway  accidents  until  1925,  when  that  duty 
was  assigned  to  the  Division  of  Motor  Vehicles.   In  1927,  local 
law  enforcement  agencies  were  first  required  to  forward  accident 
records  involving  injury  or  death  to  the  state  and  the  Division 
was  additionally  charged  with  tabulating  and  analyzing  these 
statistics.   This  duty  was  assigned  to  the  CHP  when  it  was 
created  in  1929.   See  66  West's  Cal.  Code,  LXXX  et  seg.   As  Nida 
states,  at  LXXXIV: 

Neither  the  Act  of  1929  nor  any  subsequent  act 
has  opera-ted  to  prevent  cities  from  employing 
city  traffic  officers. 

For  the  reasons  set  forth  above,  we  advise  you  that  the  San 
Francisco  Police  Department  is  vested  with  authority  to  manage 
the  scene  of  em.on-highway  hazardous  substance  spill  or  disaster 
within  San  Francisco,  except  if  the  incident  occurs  on  a 
freeway.   The  cooperation  and  advice  of  the  Fire  Department  may 
be  necessary  for  the  best  performance  of  this  task. 

Respectfully  submitted. 


A'PP  ROVED: 


/^O^ 


GEORGE  AGNOST  J 
City  Attorney 

4811B 
EMK/ay 


GEORGE  AGNOST 
City  Attorney   i 

Burk  E.  Delventhal 
Deputy  City  Attorney 


Elizabeth  M.  Katz 
Legal  Assistant 
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SU^J^CT: 


Extent  of  Remecly  that  may  be  Granted  by 
Civil  Service  Commission  After  a  Finding 
of  Employment  Discrimination  under 
Section  !?. 661(c)  of  the  Charter 


REOUES-^ED  RY: 


JOHN  J.  WALSH 

General  Manager,  Personnel 

Civil  Service  Commission 


PREPARED  BY: 


MICHAEL  C.  KILLELEA 
Deputy  City  Attorney 


OUEST'ION  PRESENTED 

Whether  the  Civil  Service  Commission  can  order  that  an 
employee  be  retroactively  appointed  to  a  position  and  be 
paid  back  salary  as  a  remedy  for  employment  discrimination 
after  a  hearing  under  Rule  1.03  of  the  Civil  Service  Rules 
enacted  in  accordance  with  Section  3.661(c)  of  the  Charter. 

CONCLUSION 

Yes,  under  the  facts  presented  in  this  matter. 

FACTUAL  BACKGROUND 


A  minority  employee  of  the  Public  Utilities  Commission 
in  Class  1840  Junior  Management  Assistant,  brought  a  charge 
of  employment  discrimination  under  Rule  1.03(f)  of  the  Civil 
Service  Rules.   He  claimed,  inter  alia,  that  the  failure  to 
appoint  him  as  a  temporary  1823  Senior  Administrative 
Analyst  in  December  i<^79  was  the  result  of  discriminatory 
practices. 

After  investigation  and  hearing  on  the  complaint 
pursuant  to  Rule  1.03(f)  of  the  Civil  Service  Rules,  the 
Civil  Service  Commission  ruled  that  the  complainant  had  been 
discriminated  against.   Tt  ordered  that  the  comnlainant  be 
(1)  appointed  to  a  temporary  position  as  an  1873  Senior 
Administrative  Analyst  and  (2)  paid  retroactive  salary  to 
December  1^19   computed  on  the  difference  betwe-n  the  salary 
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of  the  position  of  an  IR?"^  and  the  salary  of  an  lR4n  Junior 
Management  Assistant  which  he  held  at  the  time  of  the 


hearing. 


ANALY*?!*? 


•Section  3.fifil(c)  of  the  Charter  provides  that  the 
Civil  Service  Commission  shall  by  rule  establish  procedures 
to  review  and  resolve  allegations  of  employment 
discrimination.   Section  3.661(c)  provides  as  follows: 

"(c)   Notwithstanding  any  other  provisions 
of  this  Charter,  the  civil  service  commission 
shall  by  rule  establish  procedures  to  review 
and  resolve  allegations  of  discrimination  on 
the  basis  of  race,  religion,  sex,  national 
origin,  ethnicity,  age,  physical  handicap, 
political  affiliation,  sexual  orientation, 
ancestry,  marital  status,  color,  medical 
condition  or  other  non-merit  factors.   The 
determination  reached  under  civil  service 
commission  procedures  shall  be  final  and  shall 
forthwith  be  enforced  by  every  employee  and 
officer." 

In  accordance  with  Section  3.661(c),  the  Civil  Service 
Commission  enacted  Rule  1.03  of  the  Civil  Service  Rules 
providing  for  a  hearing  procedure  of  employment 
discrimination  complaints.   It  was  under  Rule  1.03  that  the 
hearing  in  this  matter  was  conducted. 

The  above-quoted  amendment  to  the  Charter  was  the 
result  of  federal  and  state  requirements  that  the  City 
establish  an  in-house  procedure  to  resolve  employment 
discrimination  complaints  without  the  employee  having  to 
resort  to  federal  and  state  administrative  agencies  dealing 
with  employment  discrimination.   The  language  of 
Section  3.661(c)  authorizes  the  Civil  Service  Commission  to 
act  on  discrimination  complaints  (1)  "notwithstanding"  any 
other  provisions  of  the  Charter  and  (2)  its  decision  shall 
be  final  and  shall  be  enforced  by  every  employee  and  officer 

The  use  of  the  phrase  "notwithstanding  any  other 
provisions  of  this  charter"  in  Section  3.661(c)  gives  the 
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Civil  Service  Commission  broach  authority  to  remetly 
discrimination  where  found  to  exist.   However,  the  authority 
granted  to  the  Commission,  in  my  opinion,  is  limited  to  a 
form  of  remedy  notwithstanding  other  provisions  of  the 
Charter  relating  only  to  civil  service  matters.   For 
example,  notwithstanding  other  civil  service  provisions  of 
the  Charter,  the  Commission  can  fashion  any  remedv  within 
its  jurisdiction  regardless  of  civil  service  restrictions  in 
the  Charter.   In  my  opinion,  the  "notwithstanding"  language 
of  FSection  3.^61  (c)  does  not  empower  the  Civil  Service 
Commission  to  supersede  the  powers  and  responsibilities  of 
other  officers  and  departments  of  the  city  and  county. 
Thus,  the  Civil  Service  Commission  is  not  authorized  to 
usurp  the  powers  of  the  Board  of  Supervisors  to  create  or 
abolish  positions  (Section  8.200,  Charter),  to  establish 
rates  of  compensation  (Section  8.401,  Charter),  or  to 
appropriate  funds  (Section  6.205,  Charter);  nor  can  it 
assume  any  other  powers  reserved  to  the  Mayor,  the 
Controller  or  other  officers,  boards  and  commissions  of  the 
City  and  County  of  San  Francisco. 

RFMEDY  IN  THE  SUBJECT  MATTER 

The  Civil  Service  Commission  ordered  that  the  employee 
be  appointed  to  a  temporary  position  of  1823  Senior 
Administrative  Analyst  as  of  December  1979  and  that  he  be 
paid  at  the  1823  rate  retroactively  to  that  date.   The 
record  of  the  hearing  shows  that  the  employee  performed  the 
duties  of  an  1823  position  on  and  after  December  1^79.   That 
testimony  was  corroborated  by  the  employee's  supervisor. 

The  civil  service  staff  reviewed  the  requisition  for 
an  1823  position  which  was  submitted  by  the  department  and 
determined  that  the  work  should  more  properly  be  classified 
as  an  1844  Senior  Management  Assistant.   It  was  during  this 
dispute  that  the  employee  filed  his  employment 
discrimination  complaint. 

The  issue  which  came  before  the  Commission  on  the 
discrimination  issue  basically  concerned  a  classification 
question.   The  employee  and  his  supervisor  claimed  that  he 
performed  work  as  an  1823  and  the  civil  service  staff 
disagreed.   The  Commission  has  authority,  under  the  Charter, 
to  classify  and  to  reclassify  all  civil  service  positions 
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"in  accordance  with  duties  and  responsibilities  of  the 
employment,  and  training  and  experience  required"  (Section 
3.661(a),  Charter).   Even  though  the  question  of 
classification  of  the  work  being  performed  by  the  subject 
employee  was  raised  in  the  context  of  an  employment 
discrimination  complaint,  the  Commission  acted  under  its 
authority  in  Section  3.661(a)  of  the  Charter  to  classify  the 
job  duties  of  the  complainant  as  an  1823  Senior 
Administrative  Analyst.   The  facts  showed  that  the 
complainant  was  performing  the  duties  of  an  1823  position 
and  the  CoTOnission  determined  that  his  failure  to  receive 
the  temporary  appointment  was  due  to  discrimination.  Thus, 
the  Commission  acted  in  a  dual  capacity  in  its  role  of 
adjudicating  ^he  discrimination  complaint  under  Section 
3.661(c)  and  its  power  to  classify  and  reclassify  all 
positions  in  accordance  with  the  duties  and  responsibilities 
of  the  position  pursuant  to  Section  3.661(a). 

RETROACTIVE  APPOINTMENT 

Inasmuch  as  the  evidence  before  the  Civil  Service 
Commission  supported  a  finding  that  the  complainant  was 
performing  1823  duties  in  December  1^19,    the  Commission  can 
properly  order  that  the  employee  receive  the  compensation  of 
that  position  from  December  1979  to  present.   Since  the 
employee  was  actually  doing  the  work  of  an  1823,  as 
determined  by  the  Civil  Service  Commission,  there  is  no 
issue  presented  that  the  City  would  be  paying  "extra 
compensation"  for  services  already  rendered  in  violation  of 
Article  XI,  Section  10(a)  of  the  State  Constitution.!/ 
The  constitutional  provision  prohibits  the  payment  of  "extra 
compensation"  to  a  local  public  employee  after  services  have 
been  rendered  where  there  is  no  statute  or  ordinance 


1/Article  XI,  Section  10(a)  provides: 

" (a)   A  local  government  body  may  not  grant 
extra  compensation  or  extra  allowance  to  a 
public  officer,  public  emolovee,  or  contractor 
after  service  has  been  rendered  or  a  contract 
has  been  entered  into  and  performed  in  whole  or 
in  part,  or  pay  a  claim  under  an  agreement  made 
without  authority  of  law." 
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authorizing  such  additional  compensation  (Longshore  v. 
County  of  Ventura >  75   Cal.3d  ]4;  Jarvis  v.  Cory,  9^ 
Cal.App.3d  ISO).   In  the  instant  matter,  the  Civil  Service 
Commission  determined  that  the  employee  was  performing  the 
services  of  the  1823  position  in  December  1^7^  and 
thereafter.   Therefore,  the  retroactive  salary  which  was 
ordered  by  the  Civil  Service  Commission  was  established 
under  the  appropriate  salary  ordinance  for  the  1823  position 
during  the  time  that  services  were  rendered.   Thus,  the 
Civil  Service  Commission  order  does  not  constitute  the 
granting  of  "extra  compensation"  to  the  complainant  employee 
in  violation  of  the  constitutional  proscription  because  the 
salary  ordered  to  be  paid  is  the  established  salary 
ordinance  rate  for  Class  1823  for  services  actually 
performed  during  the  applicable  period. 

The  Civil  Service  Commission  found  that  the  employee 
was  not  appointed  to  the  temporary  1823  position  by  reason 
of  discrimination  and  the  failure  to  properly  classify  the 
position.   As  a  remedy,  it  ordered  that  the  employee  be 
appointed  to  the  1823  position.   This  action  did  not  intrude 
into  the  authority  of  the  Board  of  Supervisors  because  the 
Commission  ordered  that  the  employee  be  appointed  to  a 
temporary  position  as  distinguished  from  a  permanent 
position.   The  Board  of  Supervisors  does  not  "create" 
temporary  positions  but  rather  it  appropriates  salaries  to 
each  department  in  the  budget  for  funding  any  -temporary 
positions  that  may  be  needed  for  that  department.   The 
department,  in  this  case,  requested  that  the  temporary 
position  be  classifed  as  an  1823.   Since  a  temporary 
reouisition  was  made  against  temporary  funds  already 
appropriated,  no  action  of  the  Board  of  Supervisors  was 
necessary  to  authorize  a  temporary  appointment  as  would  be 
the  case  if  a  permanent  1823  was  to  be  established.   In  the 
latter  event,  only  the  Board  of  Supervisors  could  create  the 
permanent  position  (see  Section  8.200,  Charter)  and  the 
Civil  Service  Commission  would  not,  in  my  opinion,  be 
authorized  to  supersede  the  powers  of  the  Board  of 
Suoervisors  to  establish  permanent  positions. 

Section  3.661(c)  of  the  Charter  does  provide  that  the 
determination  reached  by  the  Civil  Service  Commission  on 
employment  discrimination  matters  shall  be  final  and  shall 
be  enforced  by  every  officer  and  employee.   It  appears  that 
this  requirement  is  intended  to  assure  that  the  decision  of 
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the  Civil  Service  Com'nission  on  discrimination  comnlaints 
will  be  final  and  not  subject  to  appeal  by  officers  or 
employees  which  are  subject  to  or  affected  by  the  decision. 
The  provision  does  not,  in  my  opinion,  authorize  the  Civil 
Service  Commission  to  override  the  charter  powers  granted  to 
officers,  employees  and  departments  in  matters  under  their 
authority  and  jurisdiction.   Thus,  for  example,  the  Civi] 
Service  Commission  could  recommend  to  a  department  that  a 
position  be  created  as  a  remedy  for  employment 
discrimination.   However,  the  actual  creation  of  the 
position  could  be  accomplished  only  throuqh  the  regularly 
established  procedures  of  the  Charter,  i.e,  the  appointing 
officer  of  the  department  would  have  to  request  the  ^oard  of 
Supervisors  to  create  the  position  by  enactment  of  an 
appropriation  ordinance  (Section  8.700,  Charter).   Even 
though  the  Civil  Service  Commission  cannot  supersede  the 
powers  of  other  officers  or  departments  in  providing  a 
remedy  for  employment  discrimination,  the  decision  of  the 
Civil  Service  Commission  in  such  matters  should  be  given 
great  weight  and  carried  out  by  such  officers  where  leaaily 
and  practically  possible. 

In  summarv,  the  Civil  Service  Commission  has 
determined  by  reason  of  a  discrimination  complaint  and 
hearing  under  Section  1.03  of  the  Civil  Service  Pules  that 
an  employee  was  in  fact  performing  the  duties  of  an  18?3 
Senior  Administrative  Analyst  from  necember  1^7^  and  that  he 
was  denied  a  temporary  appointment  to  that  position  by 
reason  of  employment  discrimination,   '''he  Civil  Service 
Commission,  under  its  broad  powers  of  classifvinq  positions 
(Section  3.fi'>l(a),  Charter),  did  find  that  the  employee  was 
performing  the  duties  of  an  1823  position  from  December 
1^7°;  and  it  could  therefore  order  the  temporary  position 
classified  and  filled  by  the  incumbent  emoloyee  with  back 
salary  for  the  period  that  the  employee  performed  the  work 
of  the  classified  position.   T'he  Civil  Service  Commission 
actually  classified  the  temporary  position  and  merelv 
authorized  backdating  of  the  requisition  upon  evidence  that 
the  incumbent  employee  had  been  performing  the  work  for  the 
entire  period. 

The  retroactive  salary  payment  is  not  "extra 
compensation"  which  would  be  prohibited  by  Article  XT, 
Section  10(a)  of  the  State  Constitution  because  the  subject 
employee  actually  performed  the  work  of  the  18?3 
classification  during  the  period  in  ouestion  and  the 
compensation  for  such  work  is  in  accordance  with  the  salary 
ordinance  applicable  during  the  period  of  service. 
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In  my  opinion,  the  Civil  Service  Commission  can 
properly  order  that  the  temporary  position  occuoied  by  the 
subject  employee  be  reclassified  to  the  hiqher  position  of 
1823  Senior  Administrative  Analyst  and  the  requisition 
submitted  for  that  temporary  appointment  can  be  legally 
backdated  to  December  1^79  when  the  Civil  Service  Commission 
found  that  the  incumbent  was  performing  the  duties  of  the 
1823  position. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By:  llKco/^J'CL.    1/.^^/,^^ 

MICHAlflL   C.    KILLELEA 


Deputy  City  Attorney 
APPROVIED: 


MCK:css 
4755B 


r/ 


GEORGE  AGNOST 

OTV  AHCXtNEy 
QTY  HALL 
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OPINION  NO.  81-43 


SUBJECT: 


REOUESTED  BY: 


PREPARED  BY: 


Pees  for  Recording  Deeds  or  Leases  in  which  the 
Pity  and  County  of  San  Francisco  is  Grantor  or 
Lessor 

SARWAN  BOPARAI 

Manager,  Recorder's  Office 

JULIAN  E.  HULTGREN 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 

You  have  submitted  the  first  paqe  of  a  lease  from  the  City 
and  County  of  San  Francisco  (hereinafter  called  "City") ,  as 
lessor,  to  the  Booker  T.  Washington  Community  Service  Center,  as 
lessee,  and  have  asked  whether  the  Recorder  is  obligated  to 
record  this  lease,  at  the  City's  request,  without  collecting  the 
usual  recording  fee.   The  answer  to  this  question  necessitates  a 
discussion  of  the  broader  question:  Whether  deeds  and  leases  in 
which  the  City  is  grantor  or  lessor  are  entitled  to  be  recorded 
without  payment  of  recording  fees. 

CONCLUSIONS 

Deeds  and  leases  in  which  the  City  is  grantor  or  lessor  (as 
well  as  other  documents  to  which  the  City,  or  any  of  its 
departments,  is  a  party)  must  be  recorded  without  payment  of 
recording  fees  where  either: 


(1) 


the  City  has  a  duty  to  record  the  document;  or 


(2)    the  City  would  derive  a  substantial  benefit  from 
recordation  of  the  document. 

ANALYSIS 

Government  Code  Sections  6100  and  27201  establish  that  the 
Recorder  shall  not  record  any  instrument  unless  the  "fees 
prescribed  by  law"  are  paid.   However,  Government  Code  Sections 
6103  and  27383  exempt  governmental  entities  from  payment  of  fees 
for  certain  official  services.   Government  Code  Section  6103 
provides,  in  pertinent  part,  as  follows: 
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"Neither  the  state  nor  any  county,  city, 
district,  or  other  political  subdivision,  nor  any 
public  officer  or  body,  actinq  in  his  official 
capacity  on  behalf  of  the  state,  or  any  county, 
city,  district  or  other  political  subdivision,  shall 
pav  or  deposit  any  fee  for  the  filing  of  any 
document  or  paper,  for  the  performance  of  any 
official  service  .  .  .  ." 

r;overnment  Code  Section  27383  provides:  ' 

No  fee  shall  be  charged  by  the  recorder  for 
services  rendered  to  the  State,  to  any  municipality, 
county  in  the  State  or  other  political  subdivision 
thereof,  except  for  making  a  copy  of  a  paper  or 
record. 

These  sections  have  been  consistently  construed  as 
includinq  recording  fees  within  the  exemptions.   (26  Ops.  Cal. 
Attv.  nen.  49,  SO;  24  Ops.  Cal.  Atty.  Cen.  48.)   However,  the 
exemption  from  payment  of  recording  fees  is  not  absolute  and 
unlimited.   Government  Code  Section  6103.8  provides  that  the 
exemption  does  not  apply  to  recording  of  certain  releases  of 
liens,  public  aid  agreements  and  judgments.   It  has  also  been 
recognized,  without  specific  statutory  provision,  that  not  every 
instrument  to  which  a  government  entity  is  a  party  is  entitled  to 
be  recorded  without  payment  of  the  recording  fee.   As  stated  in 
26  Ops.  Cal.  Atty.  nen.  49,  at  page  51: 

"It  is  conceded  that  the  State  may  not  properly 
reouest  the  county  recorders  to  record  documents 
without  fee  where  such  recordation  is  exclusively 
for  the  benefit  of  a  private  person."   (Emphasis 
added. ) 

This  result  finds  support  in  the  code  sections  which 
establish  the  exemption,   novernment  Code  Section  27383  provides 
that  the  recorder  shall  not  charqe  a  fee  for  services  rendered  to 
the  governmental  entity.   If  the  recording  is  a  service  to  the 
private  party  to  the  instrument,  and  not  to  the  governmental 
entity,  the  code  section  does  not  exempt  the  private  party  from 
payment  of  the  recording  fees.   Government  Code  Section  6103 
provides  that  the  government  entity  shall  not  pay  a  fee  for  the 
performance  of  any  official  service.   This  does  not,  of  course, 
prohibit  collection  of  the  fee,  in  appropriate  circumstances, 
from  a  private  party  to  the  instrument  (i.e.,  where  the  service 
is  rendered  to  the  private  party). 


I 
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These  code  sections  do   not  establish  criteria  for 
determining  when  the  recording  is  a  service  rendered  to  the 
qovernmental  entity  and  therefore  exempted  from  payment  of  fees. 
Nor  is  there  any  case  authority  on  this  point.   There  are, 
however,  several  Attorney  General's  Opinions  from  which  workable 
guidelines  can  be  drawn. 

The  question  involved  in  7  Ops.  Cal.  Atty.  Gen.    16  was 
whether  the  State  Department  of  Employment  was  liable  for  fees 
for  the  recording  of  satisfactions  of  judgments  and  releases  of 
liens  in  various  circumstances.   The  opinion  found  that  the 
Department  had  an  official  statutory  duty  to  record  the 
satisfactions  and  an  implied  duty  to  record  releases  of  liens 
which  had  been  levied  in  error.   Where  there  was  such  a 
qovernmental  duty  to  record  an  instrument,  the  opinion  concluded 
that  no  recording  fee  could  be  charged.   (See  also,  62  Ops.  Cal. 
Atty.  Cen   443,  where  statutory  duties  of  State  University  and 
College  Trustees  brought  them  within  the  exemptions  of  Government 
Code  Section  6103.) 

In  26  Ops.  Cal.  Atty.  Gen.  49,  the  question  was  whether 
releases  of  sales  and  use  tax  liens  could  be  recorded  by  the 
State  Board  of  Equalization  without  payment  of  recording  fees. 
(This  1955  opinion  was  rendered  moot  by  the  enactment,  in  1971, 
of  Government  Code  Section  6103.8  which  specifically  provided 
that  the  exemption  sections  would  not  apply  to  these  lien 
releases.   The  reasoning  of  the  opinion,  insofar  as  it  deals  with 
the  criteria  for  exemption  from  fees  under  Sections  6103  and 
27383,  remains  valid  however.) 

After  stating  that  exemption  from  recording  fees  would  not 
be  proper  "...  where  such  recordation  is  exclusively  for  the 
benefit  of  a  private  person  .  .  .  ",  the  opinion  determines  that, 
in  the  case  posed  by  the  question,  the  state  "...  also  derives 
a  substantial  benefit  from  the  recordation  of  a  release  of 
lien  .  .  .  ."   Because  of  the  existence  of  this  substantial 
benefit  to  the  state,  the  opinion  concludes,  at  page  51,  that: 

"...  if  the  State  Board  in  its  discretion 
determines  for  the  benefit  of  the  State  that  a 
release  of  lien  should  be  recorded  and  so  requests, 
no  fee  may  be  charged  for  such  recordation." 

(Other  opinions  which  base  the  exemption  from  recording  fees  on 
existence  of  a  benefit  to  the  governmental  entity  are:  54  Ops. 
Cal.  Atty.  Gen.  218;  24  Ops.  Cal.  Atty.  Gen.  48.) 


OPINION  NO.  -J-  43 
Sarwan  Boparai  4  July  14,  1981 


When  the  princioles  announced  in  these  opinions  are  applied 
as  the  criteria  for  exemption  from  liability  for  recording  fees, 
the  followina  qeneral  rule  emerqes.   Under  Government  Code 
Sections  6103  and  27383,  a  document  must  be  recorded  without 
payment  of  recording  fees  where  either: 

(1)  the  government  entity  has  a  duty  to  record  the 
document;  or 

(2)  the  qovernment  entity  would  derive  a  substantial 
benefit  from  recordation  of  the  document. 

It  should  be  noted  that  the  test  is  not  whether  the  qovernmental 
entity  derives  the  major  benefit  from  recordation  but  only 
whether  it  derives  a  substantial  benefit.   If  a  substantial 
benefit  to  the  governmental  entity  is  present  it  is  immaterial 
that  the  private  party  may  also  receive  a  substantial  (or  even 
the  "manor")  benefit.   In  other  words,  it  is  not  necessary  to 
undertake  the  generally  impossible  task  of  weighing  the 
respective  benefits  to  try  to  determine  which  party,  the 
qovernment  or  the  private  party,  receives  the  greater  -  and 
therefore  the  "major"  -  benefit  from  recordation  of  the  document. 

In  many  cases  the  benefit  to  the  government  is  readily 
aoparent.   Examples  are  deeds  or  leases  to  governmental  entities 
and  liens  and  judqments  in  their  favor.   In  other  cases  the 
benefit  is  not  so  obvious  and  may  depend  upon  information  outside 
the  document  itself.   The  government  may  have  a  duty  to  record 
the  document,  established  either  by  law  or  by  agreement  with  the 
other  party.   Deeds  or  leases  from  the  government,  as  grantor  or 
lessor,  may  reserve  certain  property  rights  or  interests  to  the 
qovernment  (e.g.,  easements,  reversionary  rights,  rights  of  first 
refusal)  or  may  contain  covenants,  conditions  or  restrictions 
which,  in  the  qovernment's  interest,  should  be  established  of 
record.   Finally,  if  a  deed  or  lease  is  given  by  a  governmental 
entity  to  accomplish  a  legitimate  public  purpose,  its 
recordation,  in  order  to  effectuate  this  purpose,  would  benefit 
the  qovernment. 

However,  it  must  be  remembered  that  the  statutory  riqht  to 
recordation  without  payment  of  recording  fees  is  not  unlimited. 
A  spurious  or  insubstantial  claim  of  government  benefit  would  not 
iustify  exemption  from  liability  for  recording  fees.   For 
example,  the  filing  for  record  of  a  subdivision  map  by  a  private 
party,  although  aoproved  by  the  City  Engineer  and  of  indirect 
"benefit"  to  the  Citv,  would  not  qualify  for  waiver  of  the 
Recorder's  fees.   Similarly,  ordinary  deeds  or  leases  from  the 
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Citv  to  private  parties  usually  do  not  involve  any  of  the 
qovernment  benefits  discussed  above  and  should  not  be  recorded 
without  payment  of  recording  fees. 

Because  the  application  of  these  guidelines  will,  in  some 
cases,  require  information  additional  to  the  document  itself 
and/or  the  exercise  of  a  high  degree  of  judgment  by  the 
recorder's  office,  the  following  practices  are  recommended: 

1.  If  substantial  benefit  to  the  City  is  apparent 
on  the  face  of  the  document,  no  special 
procedure  is  necessary.   (E.g.,  deeds  or 
leases  to  the  City  or  its  deoartments. ) 

2.  Tf  the  document  itself  provides  a  benefit  to 
the  City,  but  it  is  one  that  is  not  readily 
aoparent  (e.g.,  reserved  property  interests; 
covenants,  conditions  or  restrictions) ,  the 
document  should  be  accompanied  by  a  letter 
from  the  governmental  entity  requesting 
recordation,  which  points  out  the  provisions 
of  the  document  that  make  recordation  of 
substantial  benefit  to  the  City. 

3.  If  the  City  has  a  duty  to  record  or  its 
benefit  from  recordation  is  not  disclosed  by 
the  document  itself  (e.g.,  deed  or  lease  given 
to  accomplish  a  clear  and  substantial  public 
purpose) ,  the  document  should  be  accompanied 
by  a  letter,  and  attachments  if  appropriate, 
explaining  the  basis  for  requesting 
recordation  without  payment  of  fees.   (Tf  the 
recorder's  office  disputes  the  correctness  of 
the  request,  the  problem  should  be  discussed 
with  the  requesting  party  to  see  if  it  can  be 
resolved  at  that  level.   If  it  cannot  be  so 
resolved,  the  problem  should  be  referred  to 
the  City  Attorney's  Office.) 

When  the  guidelines  set  forth  above  are  applied  to  the 
City's  lease  to  the  Booker  T.  Washington  Community  Service 
Center,  it  is  apparent  that  we  have  insufficient  information  to 
make  an  absolute  determination  of  whether  or  not  the  lease  is 
entitled  to  recording  without  payment  of  fees.   The  character  of 
the  lessee  as  a  nonprofit  corporation  is  immaterial  but  its 
relationship  with  the  City  could  be  of  importance.   The  fact  that 
the  lease  involves  property  improved  with  a  "community  facility" 
suggests  that  the  transaction  may  be  one  which  serves  a  clear  and 
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substantial  oublic  purpose  and,  therefore,  that  recordation  of 
the  lease  would  be  of  substantial  benefit  to  the  City.   "Mutual 
covenants"  are  referred  to  on  the  first  paqe  of  the  lease.   If 
these  covenants  are  of  substantial  interest  to  the  City,  the  City 
may  derive  a  benefit  from  recording  the  lease  and  thereby 
establishing  these  covenants  as  interests  of  record.   Another 
oossibility,  suqaested  by  the  apparent  nature  of  this 
transaction,  is  that  the  City  may  have  a  contractual  duty  to 
record  the  lease. 

The  answers  to  these  questions,  and  therefore  the 
determination  of  whether  this  lease  should  be  recorded  without 
payment  of  fees,  requires  additional  information  which  should  be 
requested  from  the  Real  Estate  Department  (the  department  that 
requested  recordation) .   Analysis  of  that  additional  information, 
in  the  light  of  the  guidelines  set  forth  above,  should  resolve 
the  question  of  whether  this  lease  is  recordable  without  payment 
of  recording  fees.   If  the  additional  information  does  not  enable 
you  to  answer  this  question  please  submit  the  new  information  and 
the  entire  lease  to  me  for  further  review. 

Very  truly  yours. 


ulian  E.  Hul'^gren 
Deputy  City  Attorney 
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QUESTION  PRESENTED 

Whether  a  permanent  temporary  employee  is  prohibited  from 
simultaneously  receiving  pay  or  other  consideration  for  serving 
on  a  board  or  commission. 

CONCLUSION 

San  Francisco  Charter  §8.103  prohibits  officers  of  the  City 
and  County  of  San  Francisco  from  simultaneously  holding  another 
salaried  governmental  office. 
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Salaried  officers  of  the  City  and  County  of  San  Francisco 
are  prohibited  from  simultaneously  holding  any  other  salaried 
governmental  office  under  San  Francisco  Charter  §8.103  which 
states: 

"Any  person  holding  a  salaried  office  under  the  city  and 
county,  whether  by  election  or  appointment,  who  shall, 
during  his  term  of  office,  hold  or  retain  any  other 
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salaried  office  under  the  government  of  the  United  States, 

or  of  this  state,  or  who  shall  hold  any  other  salaried 

office  connected  with  the  government  of  the  city  and 

county,  or  who  shall  become  a  member  of  the  legislature, 

shall  be  deemed  to  have  thereby  vacated  the  office  held  by 
him  under  the  city  and  county." 

The  same  prohibition  is  also  found  in  San  Francisco  Charter 
Section  8.300  (a) . 

Officers  of  the  City  and  County  of  San  Francisco  are 
defined  at  San  Francisco  Charter  Section  1.103  which  states: 

"The  officers  of  the  city  and  county  shall  be  the 
officers  elected  by  vote  of  the  people,  members  of  the 
board  of  education,  members  of  boards  and  commissions 
appointed  by  the  mayor,  members  of  the  juvenile  probation 
and  adult  probation  boards  or  committees,  members  of  the 
board  of  law  library  trustees,  the  superintendent  of 
schools,  the  clerk  of  the  municipal  court,  the  secretary 
and  jury  commissioner  of  the  superior  court,  the  executive 
appointed  by  each  board  or  commission  as  the  chief 
executive  officer  under  such  board  or  commission,  the 
controller,  the  chief  administrative  officer,  the  head  of 
each  department  under  the  chief  administrative  officer  and 
the  coroner,  public  administrator,  county  clerk,  tax  and 
license  collector,  recorder,  registrar  of  voters, 
horticultural  commissioner,  sealer  of  weights  and  measures, 
and  such  other  officers  as  may  hereafter  be  provided  by  law 
or  so  designated  by  ordiance." 

Hence  the  prohibition  of  San  Francisco  Charter  Sections 
8.103  and  8.300(a),  supra,  against  holding  two  salaried 
governmental  offices  is  restricted  only  to  persons  holding  those 
offices  enumerated  in  San  Francisco  Charter  §1.103,  supra,  in 
which  salaries  accrue  and  does  not  apply  to  employees  of  the  City 
and  County  of  San  Francisco.   Furthermore,  the  prohibition  of  San 
Francisco  Charter  Sections  8.103  and  8.300(a),  supra,  is  against 
the  officer's  dual  holding  of  two  salaried  governmental  offices, 
and  waiver  of  the  salary  or  other  consideration  of  the  second 
office  is  not  sufficient  to  avoid  the  automatic  removal  from  the 
first  office  under  San  Francisco  Charter  Sections  8.103  and 
8.300(a),  supra ,  if  the  salary  or  compensation  of  the  second 
office  is  fixed  by  law.   (See  City  Attorney  Opinion  No.  75-79,  a 
copy  of  which  is  attached  hereto.) 
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Whether  a  person's  service  on  a  board  or  commission 
constitutes  a  conflict  of  interest  under  San  Francisco  Charter 
Section  8.105  is  dependent  on  the  nature  and  scope  of  the  duties 
and  responsibilities  of  the  person's  position  and  the  board  or 
commission,  respectively.   Further  facts  would  be  necessary  to 
make  such  a  determination. 

You  are  so  advised. 


Very  truly  yours, 

GEORGE  AGNOST,  City  Attorney 
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STEPHANIE  M.  CHANG 
Deputy  City  Attorned 


Appro) 
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Letter  Opinion  No.  75-79 


July  9,  1975 


Mr,  Kevin  Starr 

City  Librarian  ' 

San  Francisco  Public  Library 
Civic  Center 
San  Francisco,  Calif.  9^102 

Subject:  Right  to  Run  for  Board 

of  Education  by  Librarian 

Dear  Mr.  Starr: 

This  is  in  response  to  your  July  7,  1975  letter 
referring  to  my  letter  of  June  27,  1975,  in  which  I  advised 
you  that  if  you  were  elected  to  and  held  the  salaried  office 
of  member  of  the  Board  of  Education,  you  would  vacate  the 
salaried  office  of  City  Librarian,  and  asking  whether  the 
Charter  prohibition  against  dual  office  holding  would  still 
apply  if  you  voluntarily  waived  the  salary  connected  with 
the  office  of  member  of  the  Board  of  Education. 

You  are  advised  that  the  pertinent  prohibition  con- 
tained in  Section  8.103  of  the  Charter  is  expressed  as  follows; 

"Any  person  holding  a  salaried  office 
under  the  city  and  county,  .  .  .  who  shall 
hold  any  other  salaried  office  connected 
with  tlie  government  of  the  city  and  county, 
.  .  .  shall  be  deemed  to  have  thereby 
vacated  the  office  held  by  him  under  the 
city  and  county." 

With  reference  to  members  of  the  Board  of  Education, 
Section  5.100  of  the  Charter  provides,  in  part,  that: 
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"...  The  compensation  of  each  member 
shall  be  one  hundred  dollars  ($100)  per 
month.  ..." 


You  will  note  that  the  Charter  prohibition  is  not 
dependent  upon  the  acceptance  of  salary  but  is  directed 
against  the  dual  holding  of  two  salaried  offices.   Charter 
Section  5.100  makes  the  office  of  member  of  the  Board  of 
Education  salaried  and  it  remains  a  salaried  office  within 
the  prohibition  contained  in  Section  8.103  irrespective  of 
whether  or  not  the  salary  is  waived  or  accepted.   The  waiver 
of  the  salary  would  be  legally  immaterial. 

You  are  accordingly  advised  that  if  you  are  elected  to 
and  hold  the  office  of  member  of  the  Board  of  Education  of 
the  City  and  County  of  San  Francisco,  you  will  automatically 
vacate  the  office  held  by  you  as  City  Librarian  even  though 
you  v;aive  and  refuse  to  accept  the  salary  attendant  to  the 
office  of  member  of  the  Board  of  Education. 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 


^y  and  County  of  San  Francisco: 
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George  Agnost, 
r  City  Attorney 
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ST  OPINION  NO.  81-  45 


SUBJECT: 


Sign-In  Procedures 

for  Night  and  Weekend  Entry  to  City  Hall 


REQUESTED  BY:   ROGER  BOAS 

Chief  Administrative  Officer 


PREPARED  BY: 


BURK  E.  DELVENTHAL 
Deputy  City  Attorney 
Elisabeth  L.  Brandon 
Legal  Assistant 
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QUESTION  PRESENTED 

May  the  City  require  persons  entering  City  Hall  during 
nights  and  weekends  to  sign  their  names  and  indicate  the  time  of 
entrance  and  their  destination  within  the  building? 

CONCLUSION 

Yes.   Provided,  however,  that  when  public  meetings  of 
public  boards  or  commissions  are  in  session  in  City  Hall  persons 
desiring  to  attend  such  meetings  must  be  exempted  from  that 
requirement. 

ANALYSIS 

City  Hall  is  open  at  nights  and  on  weekends  as  well  as 
during  regular  business  hours.   A  guard  is  stationed  at  the  Polk 
Street  entrance  to  the  building  at  all  times,  and  during  regular 
business  hours  persons  entering  City  Hall  are  required  to  walk 
through  the  metal  screening  devices  located  at  each  entrance.   At 
nights  and  on  weekends,  persons  wishing  to  enter  are  also 
required  to  state  their  names  and  times  of  entrance  and 
destinations,  and  to  sign  out  at  the  time  of  departure  from  the 
building.   This  after-hours  procedure  applies  both  to  City 
employees  entering  the  building  to  come  to  work  and  to  private 
citizens  entering  to  attend  public  meetings  or  for  other 
reasons.   You  have  posed  the  instant  inquiry  because  a  citizen 
who  frequently  attends  after-hours  meetings  of  the  Board  of 
Supervisors  has  questioned  the  propriety  of  the  sign-in 
requirement  in  light  of  Gov.  Code  Section  54953.3  [commonly 
referred  to  as  the  Brown  Act],  which  provides: 
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A  member  of  the  public  shall  not  be  required, 
as  a  condition  to  attendance  at  a  meeting  of  the 
legislative  body  of  a  local  agency,  to  register 
his  name  and  other  information,  to  complete  a 
questionnaire,  or  otherwise  to  fulfill  any 
condition  precedent  to  his  attendance.  ^ 

There  appear  to  be  no  cases  which  have  interpreted 
Government  Code  §54953.3.   However,  its  language  has  remained 
unchanged  since  1957.   Jacobus  tenBroek,  Welfare  in  the  1957 
Legislature,  46  Cal.  L.Rev.  331,  354-355,  states  that  a  1956 
Attorney  General  opinion  was  the  catalyst  for  the  enactment  of 
Section  544953.3.   In  27  Ops.  A.G.  123  the  Attorney  General  had 
advised  that  a  resolution  of  the  San  Diego  City  Council,  which 
restricted  attendance  at  "council  conferences"  to  persons  who 
registered  with  the  city  clerk  and  gave  their  names,  ages, 
occupations,  the  groups,  if  any,  which  they  represented,  the 
agenda  item  in  which  they  were  interested  and  whether  they 
supported  the  passage  or  defeat  of  that  legislation,  violated  the 
so-called  Secret  Meeting  Law  (Gov.  C. §§54950-54958)  as  well  as 
the  city  charter.   The  Attorney  General  based  his  opinion  on 
authorities  defining  the  scope  and  purpose  of  "public  meetings" 
and  on  the  declaration  of  legislative  intent  found  in  Section 
54950,  for  at  that  time  there  was  no  specific  statutory  provision 
which  forbade  the  imposition  of  preconditions  to  attendance  at 
public  meetings.   At  27  Ops.  A.G.,  p.  131,  the  Attorney  General 
explained  his  conclusion  that  San  Diego's  resolution  was  contrary 
to  public  policy  as  follows: 

The  right  and  ability  of  the  people  to  have 
free  and  open  access  to  all  meetings  of  local 
legislative  bodies  is  vital  to  the  preservation 
of  an  informed  electorate  and  constitutes  an 
elemental  safeguard  to  democratic  government. 

According  to  tenBroek,  "[I]n  1957  the  Legislature  translated  the 
opinion  of  the  Attorney  General  into  a  Government  Code  section 
[i.e.  Section  54953.3]."   Welfare  in  the  1957  Legislature,  supra, 
46  Cal.  L.Rev.  at  pp.  354-355. 


^   A  "legislative  body  of  a  local  agency"  within  the  meaning  of 
the  Brown  Act  includes  a  chartered  city  and  county  and  any  board, 
commission  or  agency  thereof.   Gov.C.§  54951. 
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We  conclude,  therefore,  that  a  requirement  that  persons  who 
wish  to  enter  City  Hall  after  business  hours  for  the  purpose  of 
attending  a  public  meeting  of  a  governmental  Board  or  Commission 
sign  in  and  state  their  destinations  violates  the  Ralph  M.  Brown 
Act  (Gov.  C.  §§54950-54961) .   City  employees  who  enter  City  Hall 
with  the  intention  of  performing  work  may  lawfully  be  required  to 
furnish  such  information,  however. 

This  office  previously  answered  a  similar  inquiry  from 
Supervisor  Kopp  in  our  Opinion  No.  72-83.   We  reasoned  therein 
that  the  purpose  of  the  sign-in  requirement  was  the  security  of 
the  building,  and  stated  that  there  were  numerous  reasons  why  a 
member  of  the  public  might  desire  to  enter  City  Hall  after 


business  hours,  e.g.,  to  visit  the 
reasons  other  than  attendance  at  a 
prompt  an  evening  or  weekend  visit 
concluded  in  1972  that  the  sign-in 
the  Brown  Act,  for  it  could  not  be 


building  necessarily  did 
meetings. 


Law  Library.   Since  there  were 
public  meeting  that  might 
to  City  Hall,  this  office 
requirement  did  not  violate 
said  that  persons  entering  the 


so  for  purposes  of  attending  public 


However  the  Law  Library  is  no  longer  open  to  the  public 
after  hours.   It  is  our  opinion  that  persons  attending  meetings 
of  boards,  commissions  or  agencies  of  the  City  and  County  in  City 
Hall  at  night  or  on  weekends  may  not  be  required  to  "register 
[their]  name  and  other  information"  as  a  condition  to  entering 
City  Hall.   Such  a  precondition  would  violate  Section  54953.3. 
To  the  extent  that  Opinion  No.  72-83  is  inconsistent  with  the 
opinions  expressed  herein,  it  is  therefore  disapproved. 


Re^nectf ullj    sublnitted. 


^e^a* 


ByRK  E.  DELVENTHAI 
Deputy  City  Attorney 


APPROVED: 


Elisabeth  C.  Brandon 
Legal  Assistant 
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^  OPINION  8  1-46 


SUBJECT: 
REQUESTED  BY: 

PREPARED  BY: 


Environmental  Impact  Report  Requirement 
For  Lake  Lloyd  Weather  Modification 


DOt 


.j^ 


GERALD  K.  OWYANG 

Office  of  Environmental  Review 

Department  of  City  Planning 

BURK  E.  DELVENTHAL 
Deputy  City  Attorney 

ELIZABETH  M.  KATZ 
Legal  Assistant 

QUESTION  PRESENTED 

Is  an  environmental  impact  report  required  for  a  proposed 
cloud  seeding  program  sponsored  by  Hetch  Hetchy  Water  and  Power 
in  the  Cherry  Creek  drainage  basin  of  the  Sierra  Nevada  (the  Lake 
Lloyd  watershed)? 

CONCLUSION 

Yes. 


You  have  advised  thi 
Power,  which  is  supervised 
Utilities  Commission  (here 
San  Francisco,  wishes  to  s 
snowfall  and  spring  runoff 
storm  clouds  with  silver  i 
that  the  primary  objective 
"increased  water  supply  is 
And  you  ask  whether  an  env 
EIR)  must  be  prepared  for 


ANALYSIS 

s  office  that  Hetch  Hetchy  Water  and 

and  administered  by  the  Public 
inafter  PUC)  of  the  City  and  County  of 
ponsor  a  program  to  increase  winter 

into  Lake  Lloyd  by  seeding  winter 
odide.   You  have  further  advised  us 

of  the  project  is  to  generate  revenue; 

a  secondary  objective  of  the  project." 
ironmental  impact  report  (hereinafter, 
this  project. 


The  California  Environmental  Quality  Act  (Public  Resources 
Code  Section  21000  et  seq.,  hereinafter  CEQA)  requires  the 
preparation  of  an  EIR  on  any  discretionary  project  a  public 
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agency  proposes  to  carry  out  or  approve  which  may  have  a 
significant  effect  on  the  environment.   Public  Resources  Code 
Sections  21080,  21100,  21151.   The  proposed  cloud  seeding  is 
clearly  discretionary.   It  is  a  project  within  the  meaning  of 
Public  Resources  Code  Section  21065,  subdivision  (a),  which 
defines  "project"  to  include  "activities  directly  undertaken  by  a 
public  agency".   Obviously,  this  project  is  proposed  by  a  public 
agency  within  the  meaning  of  Public  Resources  Code  Section  21063, 
which  defines  "public  agency"  to  include  any  state  agency,  board, 
or  commission,  any  county,  city  and  county,  city,  regional 
agency,  public  district,  redevelopment  agency,  or  any  other 
political  subdivision".   The  PUC ' s  proposed  cloud  seeding  project 
clearly  may  have  a  "significant  effect  on  the  environment"  within 
the  meaning  of  Public  Resources  Code  Section  21068,  which  defines 
that  phrase  to  mean  "a  substantial,  or  potentially  substantial, 
adverse  effect  on  the  environment".   See  also  57  Ops.  Cal.  Atty. 
Gen.  490  (Opinion  SO  73-80;  October  25,  1974),  advising  that  the 
Santa  Clara  Valley  Water  District  must  prepare  an  EIR  prior  to 
engaging  in  cloud-seeding  activities.   Finally,  the  proposed 
project  is  not  within  any  of  the  EIR  exemptions  contained  in 
Public  Resources  Code  Section  21080,  subdivision  (b) . 

We  conclude  from  the  above  that  the  PUC  must  prepare  an  EIR 
before  it  determines  to  undertake  cloud-seeding  activities.   The 
PUC  next  must  apply  to  the  State  Department  of  Water  Resources 
for  a  cloud-seeding  license. 

In  1978,  the  California  Weather  Resources  Management  Act 
added  Chapter  4,  Section  400  et.  seq.  to  the  California  Water 
Code.   Section  405  provides  that:   "No  person  shall  engage  in 
weather  resources  management  within  the  state  without  a 
license."   And  Section  406  requires  that  any  person  "desiring  to 
design  or  conduct  weather  resources  management  operations  within 
the  state"  shall  apply  to  the  state  Department  of  Water  Resources 
for  a  license. 

Reference  to  Section  402  of  the  Water  Code,  "Definitions", 
clearly  leads  to  the  conclusion  that  the  Weather  Resources 
Management  Act  applies  to  the  PUC/Hetch  Hetchy  Water  and  Power 
cloud-seeding  project.   Section  402(f)  provides  that,  as  used  in 
Chapter  4, 

"Person"  means  any  individual,  firm, 
association,  organization,  partnership,  company, 
corporation,  private  or  public,  and  any  state, 
county,  city,  city  and  county,  district,  or  other 
public  agency. 
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Section  402(i)  states: 

"Weather  resources  management"  means 
attempting  to  produce  by  physical  means  any  of 
the  following:   cloud  water  conversion,  light 
adjustment,  or  weather  hazard  suppression. 
Weather  resources  management  does  not  include 
agricultural  frost  protection  or  inadvertent 
weather  modification. 

And  Section  402(a)  provides: 

,     "Cloud  water  conversion"  means  the  conversion 
of  cloud  material  into  precipitation  in  a  manner 
different  from  that  which  would  have  occurred 
naturally. 

While  Section  402  (j)  states: 

"Weather  resources  management  project"  or 
"project"  means  the  performance  of  weather 
resources  management  with  a  specified  purpose 
within  a  specified  geographical  area  over  a 
specified  time  interval. 

PUC/Hetch  Hetchy  Water  and  Power  is  a  public  agency  which 
proposes  to  convert  cloud  material  into  precipitation 
(snowfall)  in  an  unnatural  manner  (seeding  with  silver 
iodide) ,  a  form  of  weather  resources  management  which  achieves 
the  level  of  a  project  because  it  is  to  be  performed  with  a 
specified  purpose  (increased  snowfall  and  runoff)  within  a 
specified  geographical  area  (the  Lake  Lloyd  watershed)  over  a 
specified  time  interval  (winter) . 

Does  the  fact  that  PUC/Hetch  Hetchy  must  apply  to  the 
State  Department  of  Water  Resources,  rather  than  immediately 
carry  out  its  own  determination  to  engage  in  cloud-seeding, 
change  the  conclusion  that  PUC/Hetch  Hetchy  must  prepare  an 
EIR?  We  conclude  that  no  change  is  involved,  for  two  reasons. 

First,  PUC/Hetch  Hetchy  must  exercise  some  discretion 
with  regard  to  the  proposed  project  before  it  is  submitted  to 
the  State,  and  that  discretionary  act  itself  is  subject  to 
CEQA  requirements.   For  example,  if  PUC/Hetch  Hetchy  adopts  a 
resolution  approving  the  proposed  project  and  authorizing  the 
filing  of  the  application  for  the  State  license,  compliance 
with  CEQA  is  necessary.   See  60  Ops.  Cal.  Atty.  Gen.  335 
(Opinion  S077-7;  September  30,  1977),  advising  that  ordinances 
and  resolutions  are  projects  within  the  meaning  of  Public 
Resources  Code  Section  21065,  subdivision  (a). 
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Second,  when  two  or  more  public  agencies  are  involved  in 
a  proposed  project,  CEQA  requires  that  the  "lead  agency"  take 
responsibility  for  determining  whether  an  EIR  is  required  and, 
if  it  is  required,  for  preparing  it.   Public  Resources  Code 
Section  21080.1.   The  lead  agency  is  "the  public  agency  which 
has  the  principal  responsibility  for  carrying  out  or  approving 
a  project  which  may  have  a  significant  effect  upon  the 
environment."   Public  Resources  Code  Section  21067.   Public 
Resources  Code  Section  21069,  on  the  other  hand,  defines  a 
"responsible  agency"  as  "a  public  agency,  other  than  the  lead 
agency,  which  has  responsibility  for  carrying  out  or  approving 
a  project". 

In  Bakman  v.  Department  of  Transportation  (1979)  99 

Cal.App.3d  665, Cal.Rptr. ,  the  City  of  Fresno,  through 

its  Department  of  Transportation,  sought  an  amended  airport 
permit  from  the  State  Department  of  Transportation  for 
proposed  expansion  of  the  Fresno  Air  Terminal.   The  Court  of 
Appeal  held  that  the  Fresno  Department  of  Transportation,  as 
the  local  agency  and  the  lead  agency,  had  to  prepare  the  EIR. 
The  decision  is  consistent  with  the  principle  that 
environmental  impact  shuld  be  assessed  as  early  as  possible  in 
governmental  planning  and  that,  therefore,  the  agency  which  is 
to  act  first  on  the  project  shall  be  the  lead  agency. 
Citizens  Task  Force  on  Sohio  v.  Board  of  Harbor  Commissioners 
(1979)  23  Cal.3d  812,  814.   We  conclude,  in  light  of  the 
above,  that  PUC/Hetch  Hetchy  in  this  instance  is  the  lead 
agency  and  the  State  Department  of  Water  Resources  is  a 
responsible  agency;  PUC/Hetch  Hetchy  prepares  an  EIR  even 
though  it  may  not  engage  in  cloud-seeding  without  a  State 
license. 

Chapter  4  of  the  Water  Code  contains  application 
procedures  and  guidelines  for  the  issuance  or  denial  of  a 
license.   And,  pursuant  to  Section  403,  the  State  Department 
of  Water  Resources  has  adopted  regulations  to  carry  out  the 
purposes  of  this  chapter.   23  California  Administrative  Code 
Section  494.05  describes  the  necessary  contents  of  the  license 
application.   In  addition  Section  494.06  requires  that  an 
application  submitted  by  a  public  agency  shall  not  be  deemed 
complete  unless  evidence  of  compliance  with  CEQA  is  submitted 
with  the  application.   In  short,  an  EIR  must  be  prepared  by  a 
public  agency  seeking  a  license  for  cloud  seeding. 

On  March  3,  1980,  the  Secretary  of  the  Resources  Agency 
of  California  certified  that  the  regulatory  program  of  the 
State  Department  of  Water  Resources  in  regard  to  weather 
resources  management  operations  complied  with  the  requirements 
of  Public  Resources  Code  Section  21080.5.   In  effect,  this 
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certification  constitutes  a  determination  not  only  that  the 
permit  procedure  established  by  the  California  Weather 
Resources  Management  Act  and  amplified  by  the  regulations  of 
the  California  Department  of  Water  Resources  provides  an 
alternative  to  the  EIR  procedure,  but  also  that  the 
alternative  procedure  is  functionally  equivalent  to  the  EIR 
procedure. 

The  certification  was  made  on  March  3,  1980.   Section 
21080.5  subdivision  (h)  provides: 


Any  action  or  proceeding 

to  attack,  review, 

set  aside,  void  or 

annul  a 

determination  of  the 

Secretary  of  the  Resources 

Agency  to  certify  a 

regulatory  program 

pursuant 

to  this  section  on 

the  basis  that  the 

regulate 

ry  program  does  not 

comply  with  the  provisions 

of  this  section  shall 

be  commenced  within  30  days 

after  certification 

by  the  secretary. 

Therefore,  any  action  to  challenge  that  certification 
must  have  been  commenced  by  April  2,  1980.   Since,  to  the  best 
of  our  knowledge,  no  action  was  timely  commenced  to  challenge 
the  certification,  it  must  be  deemed  conclusive. 

Now  the  question  is  whether  the  certification  of  the 
State  Department  of  Water  Resources  regulatory  program  exempts 
a  public  agency  from  preparation  of  an  EIR  prior  to  submitting 
an  application  for  a  cloud-seeding  license  to  the  Department. 

In  our  Opinion  No.  80-45,  June  26,  1980,  we  concluded 
that  the  Secretary  of  the  Resources  Agency  of  California's 
certification  of  the  Department  of  Water  Resources'  regulatory 
program  did  exempt  a  public  agency  from  preparing  an  EIR.   The 
Department  of  Water  Resources  and  the  Resources  Agency  of 
California  subsequently  advised  us  otherwise,  citing  the 
statutory  and  case  law  which  we  have  followed  in  our  analysis 
above.   Additionally,  these  agencies  have  asserted  that 
neither  the  regulations  themselves  nor  the  certification  of 
them  is  intended  to  cause  a  shift  in  the  principle  that  the 
environmental  impact  should  be  evaluated  as  early  as  possible 
or  in  the  law  that  the  lead  agency  is  one  having  primary 
responsibility  for  the  proposed  project. 

Finally,  these  agencies  have  pointed  out  that  Public 
Resources  Code  Section  21080.5  subdivision (b) (6)  provides 
that,  when  a  local  agency  is  undertaking  preliminary  actions 
relating  to  a  thermal  power  plant,  CEQA  compliance  may  be 
deferred  until  a  functional  equivalent  document  is  prepared  by 
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the  State  Energy  Commission.   This  is  a  specific  exemption 
from  the  lead  agency  EIR  requirement  created  by  the 
legislature.   Under  the  doctrine  of  expressio  unius  est 
exclusio  alter ius/  the  creation  of  this  specific  exemption 
expresses  a  legislative  intent  that  Section  21080.5  does  not 
create  a  general  exemption  from  lead  agency  EIR  requirements 
See  Wildlife  Alive  v.  Chickering  (1976)  18  Cal.3d  190, 
195-196,  132  Cal.Rptr   377,  553  P. 2d  537. 

In  view  of  the  above,  our  earlier  opinion  is  hereby 
overruled,  and  you  are  advised  that  PUC/Hetch  Hetchy  must 
prepare  an  EIR  before  it  determines  to  apply  for  a 
cloud-seeding  license  from  the  state. 


BUBK  E. 
Deputy  City  Attorney 


ELIZABETH  M.  KATZ 
Legal  Assistant 
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^  OPINION  NO.  81-47 


SUBJECT: 


REQUESTED  BY; 


PREPARED  BY: 


Authority  of  the  Board  of  Supervisors  to  Enact 
Legislation  to:  (1)  Create  Positions  for  an 
Office  of  Citizen  Complaints  without  being 
Requested  by  the  Police  Commision  and  (2) 
Create  a  Citizens  Advisory  Council  to  the 
Police  Commission 

GILBERT  H.  BOREMAN 

Clerk  of  the  Board  of  Supervisors 

MICHAEL  C.  KILLELEA 
Deputy  City  attorney 

QUESTION  PRESENTED 

Whether  the  Board  of  Supervisors  has  the  power  to  enact 
legislation  to  create  an  Office  of  Citizen  Complaints  for  the 
San  Francisco  Police  Department  and  a  Citizens  Advisory 
Council  to  the  Police  Commission. 

CONCLUSION 

The  Board  of  Supervisors  does  not  have  the  power  to 
create  any  positions  without  first  being  requested  to  do  so 
a  department  and  under  the  procedures  provided  for  in  the 
Charter  nor  does  it  have  the  power  to  create  a  Citizens 
Advisory  Council  to  the  Police  Commission. 


by 


ANALYSIS 


Background 

This 
Supervisor 
Complaints 
a  proposal 
March  17, 
Supervisor 
to  prepare 
to  the  Pol 
No.  332-81 
establish 


request  arose  out  of  legislation  proposed  by 
Harry  Britt  to  create  an  Office  of  Citizen 
for  the  San  Francisco  Police  Department  based  upon 
of  the  Bar  Association  of  San  Francisco  dated 

1976  (Board  of  Supervisors  File  No.  331-81) . 

s  Britt  and  Silver  have  also  requested  this  office 
legislation  creating  a  Citizen's  Advisory  Council 

ice  Commission  (Board  of  Supervisors  File 

)  if  there  is  no  request  by  the  Police  Commission  to 

such  positions. 
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The  Bar  Association  proposal  was  initially  advanced  in 
1976  when  it  recommended  the  establishment  of  an  Office  of 
Citizen  Complaints  appointed  by  the  Police  Commission  which 
had  the  purpose  to  investigate  citizen  complaints  of  police 
misconduct.   The  original  proposal  called  for  the  Police 
Commission  to  appoint  a  Director  of  the  Office  of  Citizen 
Complaints  who  shall  hire  and  supervise  a  staff  of 
investigators  for  the  investigation  of  complaints  against 
uniformed  members  of  the  Police  Department.   The  proposal 
contained  specific  procedures  for  the  filing,  review, 
investigation  and  hearing  of  complaints  against  police 
officers  leading  up  to  an  advisory  recommendation  to  the  Chief 
of  Police  for  appropriate  disciplinary  action  where 
warranted.   The  hearing  officer's  recommendation  was  made 
appealable  to  the  Police  Commission  by  either  the  complainant 
or  the  accused  officer. 

This  office  reviewed  the  Bar  Association's  proposal  and 
concluded  that  the  Police  Commission  did  not  have  the 
authority  under  the  Charter  to  create  nonuniformed  positions 
to  staff  an  Office  of  Citizen  Complaints.  We  further 
concluded  that  the  Chief  of  Police  could  recommend  to  the 
Board  of  Supervisors  that  it  create  new  civilian  positions  in 
the  civil  service  in  accordance  with  the  Board's  power  to 
create  new  positions  by  appropriation  ordinance  under 
Section  8.200  of  the  Charter.   Finally,  we  opined  that  it 
would  be  legal  to  establish  a  civil  service  Office  of  Citizen 
Complaints  by  the  Police  Comission  providing  its 
recommendations  were  advisory  only  and  not  binding  on  the 
Police  Commission  or  the  Chief  of  Police  in  the  exercise  of 
their  disciplinary  powers  under  Section  8.343  of  the  Charter; 
but  the  positions  to  staff  that  office  must  be  created  by 
appropriation  ordinance  of  the  Board  of  Supervisors  under 
Section  8.200  of  the  Charter.   Also,  any  civil  service 
investigative  positions  created  by  the  Board  of  Supervisors 
would  have  to  be  filled  through  the  regular  civil  service 
procedures  in  the  Charter  (See  City  Attorney  Opinion  No. 
76-40,  July  12,  1976,  a  copy  of  which  is  attached). 

In  accordance  with  this  legal  opinion,  the  Police 
Commission,  on  two  occasions,  requested  the  Board  of 
Supervisors  to  create  civilian  positions  to  staff  an  Office  of 
Citizen  Complaints  which  would  investigate  complaints  of 
police  misconduct.   On  both  occasions,  the  Board  of 
Supervisors  rejected  the  request  by  refusing  to  create  the 
positions.   On  one  other  occasion,  the  Chief  of  Police 
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requested  the  Board  of  Supervisors  to  appropriate  money  to 
hire  independent  hearing  officers  to  hear  complaints  of  police 
misconduct  and  make  recommendations  to  the  Chief  of  Police  or 
Police  Commission.   Although  money  was  appropriated  by  the 
Board  of  Supervisors  for  that  purpose,  it  was  never  expended. 

Current  Request 

The  current  request  for  opinion  asks  whether  the  Board 
of  Supervisors  can,  on  its  own  initiative,  enact  legislation 
to  create  civilian  investigative  positions  to  investigate 
police  misconduct  even  though  no  such  request  for  positions 
has  been  made  by  the  Police  Commission. 

Legal  Discussion 

Positions  in  any  office,  agency  or  department  of  the 
city  and  county  are  created  by  appropriation  ordinance  of  the 
Board  of  Supervisors  (Section  8.200,  Charter);  but  the 
appointing  officer  recommends  the  creation  of  any  new  position 
in  his  office,  agency  or  department  (Section  8.200, 
Charter).!/  This  section  of  the  Charter  clearly  requires 
the  appointing  officer  to  first  recommend  the  establishment  of 
any  new  position  before  the  Board  of  Supervisors  can  create 
such  position  by  appropriation  ordinance. 

An  analysis  of  the  budget  procedures  demonstrates  the 
method  of  creating  new  positions  in  the  city  service.   Every 
appointing  officer  shall  annually  file  with  the  Controller  a 


1/Section  8.200  of  the  Charter  provides  in 
pertinent  part: 

"Positions  in  any  office,  agency,  or 
department  of  the  city  and  county  may  be  created, 
as  provided  by  this  charter,  by  appropriation 
ordinance  of  the  board  of  supervisors  .  .  . 
Before  the  appointing  officer  shall  make 
recommendation  for  the  creation  of  any  new  or 
additional  position  in  any  office,  agency,  or 
department,  he  shall  request  and  receive  from  the 
commission  the  proper  designation  and 
classification  of  such  position  based  on  the 
duties  and  responsibilities  thereof.  .  .  ." 
(Emphasis  added.) 
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budget  estimate  and  the  Controller  shall  transmit  such  budget 
estimates  and  summaries  thereof  to  the  Mayor  (Section  6.200, 
Charter).   Section  6.201  of  the  Charter  requires,  inter  alia, 
that  the  budget  estimate  shall  include: 

"(4)   A  schedule  of  positions  and 
compensations  showing  any  increases  or  decreases 
requested  in  the  number  of  positions  or  rates  of 
pay." 

The  Mayor  then  holds  public  hearings  on  the  budget 
estimates  and  the  Mayor  may,  in  accordance  with  Section  6.203 
of  the  Charter: 

"...  decrease  any  total  amount  for 
personal  services  contained  in  the  estimates, 
excepting  that  he  shall  not  increase  any  amount 
nor  add  any  new  item  for  personal  services, 
materials,  supplies  or  contractual  services.' 
(Emphasis  added.) 


If 


Under  Section  6.203  of  the  Charter,  the  Mayor,  by 
June  first  of  each  year,  shall  transmit  to  the  Board  of 
Supervisors  the  consolidated  budget  estimates  for  all 
departments  and  offices,  including  a  detailed  estimate  of  all 
revenues  of  each  department  and  an  estimate  of  the  amount 
required  to  meet  bond  interest,  redemption  and  other  fixed 
charges  of  the  city  and  county,  and  the  revenues  applicable 
thereto.  At  the  same  time  the  Mayor  shall  submit  to  the  Board 
of  Supervisors  a  draft  of  the  annual  appropriation  ordinance 
for  the  ensuing  fiscal  year  based  on  the  proposed  budget. 

The  proposed  budget  shall  provide,  inter  alia,  a  detail 
schedule  of  positions  and  compensations,  showing  any  increases 
or  decreases  in  any  department  or  office 

(Section  6.204(2),  Charter);  and  it  shall  be  published  and 
made  available  to  the  public  (Section  6.204,  Charter). 

Section  6.205  of  the  Charter  prescribes  the  powers  and 
duties  of  the  Board  of  Supervisors  with  respect  to  the 
proposed  budget.   The  Board  may  decrease  or  reject  any  item  in 
the  proposed  budget  and  may  decrease  any  total  amount  for 
personal  services  contained  in  the  proposed  budget  but  the 
Board  shall  not  increase  any  amount  or  add  any  new  item  for 
personal  services  unless  requested  to  do  so  by  the  Mayor  on 
recommendation  of  the  department  head.   The  pertinent  language 
of  Section  6.205  of  the  Charter  is  as  follows: 
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"The  board  of  supervisors  may  decrease  or 
reject  any  item  contained  in  the  proposed  budget, 
and  may  without  reference  or  amendment  to  the 
detail  schedule  of  positions  and  compensations, 
decrease  any  total  amount  for  personal  services 
contained  in  the  proposed  budget,  but  shall  not 
increase  any  amount  or  add  any  new  item  for 
personal  services  or  materials,  supplies,  or 
contractual  services,  for  any  department,  unless 
requested  in  writing  so  to  do  by  the  mayor,  on 
the  recommendation  of  the  chief  administrative 
officer,  board,  commission  or  elective  officer, 
in  charge  of  such  department."   (Emphasis  added.) 

Section  6.205  further  provides  that,  after  public 
hearings,  the  Board  shall  adopt  the  proposed  budget  as 
submitted  or  amended  and  shall  adopt  the  annual  appropriation 
ordinance.   The  Mayor  may  veto  the  annual  appropriation 
ordinance  in  whole  or  in  part  within  ten  (10)  days  after 
receipt  from  the  Clerk  of  the  Board  (Section  6.206,  Charter). 

The  Board  of  Supervisors  may  authorize  supplemental 
appropriations  at  times  during  the  year  other  than  the  annual 
appropriation  ordinance.   Section  6.306  of  the  Charter 
provides  that  the  Board  of  Supervisors  may  enact  a 
supplemental  appropriation  ordinance  during  the  year  on  the 
recommendation  of  the  Chief  Administrative  Officer,  Board  or 
Commission  or  elective  officer  and  with  the  approval  of  the 
Mayor  in  the  same  manner  as  provided  for  in  the  Charter  for 
the  submisssion  and  approval  of  the  annual  budget  and 
appropriation  ordinance. 2/  if  any  item  in  the  supplemental 


part; 


2/section  6.306  of  the  Charter  provides  in  pertinent 


"...  any  such  surplus  created  or  existing 
in  any  fiscal  year  may  be  appropriated  by  the 
board  of  supervisors  by  means  of  an  ordinance 
designated  as  a  supplemental  appropriation 
ordinance,  on  the  recommendation  of  the  chief 
administrative  officer,  or  any  board,  commission 
or  elective  officer,  respectively,  and  the 
approval  and  submission  by  the  mayor  of  a 
supplemental  budget  estimate  or  request,  in  the 
same  manner  and  subject  to  the  same  conditions, 
except  time,  as  provided  in  this  charter  for  the 
submission  and  approval  of  the  annual  budget  and 
the  appropriation  ordinance."   (Emphasis  added.) 
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appropriation  request  had  been  rejected  by  the  mayor  in  her  or 
his  review  of  the  departmental  budget  for  the  fiscal  year,  it 
shall  require  a  vote  of  two-thirds  of  all  members  of  the  Board 
of  Supervisors  to  approve  the  supplemental  appropriation 
ordinance.   The  Board  of  Supervisors  cannot  enact  any 
ordinance  or  resolution  for  the  expenditure  of  money,  except 
the  annual  appropriation  ordinance,  unless  the  Controller 
shall  first  certify  the  availability  of  funds  which  can  be 
legally  used  for  such  proposed  expenditure. 

The  Charter  further  provides  that  the  department  head 
shall  recommend  to  the  board  of  supervisors  such  ordinances  as 
may  be  required  to  carry  out  powers  vested  in  the  department 
head  including  the  creation  of  positions  (Section  3.501, 
Charter) .1/ 

The  Charter  contains  express  provisions  for  processing 
the  annual  budget,  for  enacting  the  annual  appropriation 
ordinance  and  for  passing  periodic  supplemental  appropriation 
ordinances  as  may  be  necessary  throughout  the  year.   The  theme 
of  the  Charter  with  respect  to  the  budget  and  accompanying 
appropriation  ordinances  is  that  the  budget  commences  with  a 
department,  is  reviewed  by  the  Mayor  and  ultimately  is  passed 
upon  by  the  Board  of  Supervisors  in  the  form  of  an  annual 
appropriation  ordinance.   The  budgetary  process  culminates  in 


part: 


2/section  3.501  of  the  Charter  provides  in  pertinent 


"The  department  head  of  any  department, 
through  the  chief  administrative  officer  or  the 
board  or  commission  in  charge  thereof  shall 
recommend  to  the  board  of  supervisors  such 
ordinances  as  may  be  required  to  carry  out  the 
powers  vested  and  the  duties  imposed.  .  .  . 

■Each  department  head  may  suggest  the 
creation  of  positions  subject  to  the  provisions 
of  this  charter,  and  may  reduce  the  forces  under 
his  jurisdiction  to  conform  to  the  needs  of  the 
work  for  which  he  is  responsible,  any  other 
provisions  of  this  charter  to  the  contrary 
notwithstanding . " 
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action  by  the  Board  of  Supervisors  who  can  decrease  or  reject 
any  item  contained  in  the  proposed  budget  including  any  amount 
for  personal  services,  but  it  cannot  "increase  any  amount  or 
add  any  new  item  for  personal  services"  (Section  6.205, 
Charter;  Hanley  v.  Murphy,  40  Cal.2d  572).   This  limitation  of 
the  Board's  powers  is  consistent  with  the  department  head's 
authority  under  Section  3.501  of  the  Charter  to  recommend  the 
creation  of  new  positions  and  the  Board  having  final  authority 
in  granting  or  denying  the  request.   A  thorough  analysis  of 
the  Charter  leads  me  to  the  conclusion  that  the  Board's  power 
over  positions  is  only  to  decrease  or  reject  a  department 
request  made  through  its  proposed  budget.   The  Board  is 
expressly  denied  the  authority  to  add  new  positions  not 
provided  for  in  a  department's  proposed  budget  (Section  6.205, 
Charter).   This  same  prohibition  is  applicable  to  the  Board's 
actions  with  respect  to  supplemental  appropriations.   Under 
Section  6.306  of  the  Charter,  the  Board  can  act  on  a 
supplemental  appropriation  only  on  recommendation  of  the 
department  head,  approval  by  the  Mayor  and  under  the  same 
conditions ,  except  as  to  time,  as  provided  by  the  Charter  for 
the  submission  and  approval  of  the  annual  budget  and 
appropriation  ordinance.   Further,  the  Board  of  Supervisors  is 
prohibited  by  Section  6.205  of  the  Charter  from  adding  any 
item  omitted  from  the  budget  except  when  requested  to  do  so  by 
the  Mayor  and  on  the  recommendation  of  the  department  head 
(See  Hanley  v.  Murphy,  40  Cal.2d  572). 

Non-interference  in  Administrative 
Affairs  of  Other  Departments 

The  Charter  expressly  prohibits  the  Board  of  Supervisors 
from  interfering  with  the  administrative  affairs  of  various 
boards,  commissions  and  departments  of  the  city  and  county 
(Section  2.401,  Charter).   In  particular,  the  Board  cannot 
"dictate,  suggest  or  interfere"  with  appointments  or 
disciplinary  actions  in  any  department.   Section  2.401 
provides  in  pertinent  part: 


"Neither  the  board  of  supervisors,  nor  its 
committees,  nor  any  of  its  members  shall  dictate, 
suggest  or  interfere  with  appointments, 
promotions,  compensations,  disciplinary  actions, 
contracts,  requisitions  for  purchasers  or  other 
administrative  recommendations  or  actions  of  the 
chief  administrative  officer,  or  of  department 
heads  under  the  chief  administrative  officer,  or 


-F-yi-V   »■ 
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under  the  respective  boards  and  commissions.   The 
board  of  supervisors  shall  deal  with 
administrative  matters  only  in  the  manner 
provided  by  this  charter,  and  any  dictation, 
suggestion  or  interference  herein  prohibited  on 
the  part  of  any  supervisor  shall  constitute 
official  misconduct;  provided,  however,  that 
nothing  herein  contained  shall  restrict  the  power 
of  hearing  and  inquiry  as  provided  in  this 
charter."   (Emphasis  added.) 

The  principle  of  non-interference  has  its  genesis  in  the 
separation  of  governmental  powers.   This  rationale  was  fully 
discussed  in  the  California  Supreme  Court  case  of  Kennedy  v. 
Ross,  28  Cal.2d  569,  at  pages  576-577,  as  follows: 

"From  the  foregoing  [a  discussion  of  various 
San  Francisco  charter  sections] ,  it  is  seen  that 
the  framers  of  the  charter  intended  a  division  or 
separation  of  powers  as  between  the  board  of 
supervisors,  and  the  executive  and  administrative 
heads  and  departments.   To  make  the  matter  more 
explicit,  section  22  [now  Sections  2.401  and 
3.101]  provides  that  except  for  the  purpose  of 
inquiry  the  mayor  and  the  supervisors  shall  deal 
with  the  administrative  service  for  which  the 
chief  administrative  officer  is  responsible, 
solely  through  such  officer,  and  that  except  for 
the  purpose  of  inquiry,  each  department,  board  or 
commission,  in  the  conduct  of  the  administrative 
affairs  under  its  control,  shall  deal  with  such 
matters  solely  through  its  executive  officer. 
•Neither  the  board  of  supervisors,'  the  section 
provides,  'nor  its  committees,  nor  any  of  its 
members  shall  dictate,  suggest  or  interfere  with 
appointments,  promotions,  compensations, 
disciplinary  actions,  contracts,  requisitions  for 
purchases  or  other  administrative  recommendations 
or  actions  of  the  chief  administrative  officer, 
or  of  department  heads  under  the  chief 
administrative  officer,  or  under  the  respective 
boards  and  commissions.  .  .  .'  Interference  is 
deemed  to  be  official  misconduct." 

The  intention  of  the  electorate  to  divest  the  Board  of 
Supervisors  of  administrative  powers  is  discussed  in 
Kennedy  v.  Ross,  supra,  at  page  577: 
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"The  intention  of  the  framers  is  emphasized 
in  Francis  V.  Keesling's  'San  Francisco  Charter 
of  1931'  (April,  1933),  page  45,  where,  in 
reporting  the  debate  of  the  Freeholders  regarding 
the  limitation  of  the  powers  of  the  supervisors 
it  is  stated:  'It  was  the  definite  intention  to 
effectively  deprive  the  Board  of  Supervisors  of 
all  administrative  powers.'   This  is  further 
borne  out  by  the  provisions  governing  the  budget 
and  appropriations." 

Francis  V.  Keesling,  one  of  the  freeholders  of  the  1932 
Charter  stated  that  the  non-interference  section  of  the 
Charter  "is  a  provision  that  the  citizens  should  carefully 
guard"  (See  San  Francisco  Charter  of  1931  by  Francis  V. 
Keesling,  page  43).   The  importance  of  a  clear  and  concise 
separation  of  governmental  powers  is  necessary  so  that  city 
departments  can  independently  operate  as  the  freeholders 
intended  without  political  influence  by  the  Board  of 
Supervisors  or  the  Mayor.   Those  safeguards  were  assured  by 
the  enactment  of  Section  22  of  the  Charter  (now  renumbered 
Sections  2.401  and  3.101)  prohibiting  the  Board  of  Supervisors 
and  the  Mayor  from  interfering  with  the  administrative  matters 
of  the  various  departments. 

The  non-interference  provisions  of  Section  2.401  of  the 
Charter  assures  division  of  municipal  powers  and  operates  as  a 
deterrent  to  the  use  of  political  influence  so  that  each 
department  will  have  plenary  power  to  deal  with  matters  under 
its  jurisdiction  (see  Eller  Outdoor  Advertising  Co.  v.  Board 
of  Supervisors,  89  Cal.App.3d  76,  79).   In  Eller ,  the  Court  of 
Appeal  held  that  a  resolution  of  the  Board  of  Supervisors 
calling  the  attention  of  the  Port  Commission  to  the  adverse 
effects  of  billboards  on  the  northern  waterfront  did  not 
constitute  interference  with  a  city  department  within  the 
meaning  of  the  prohibition  of  Section  2.401  of  the  Charter. 
Rather,  the  Court  held  that  the  Board  possesses  the  right  to 
express  its  collective  First  Amendment  privilege  to  "speak 
out"  on  a  matter  of  public  concern  and  the  resolution  adopted 
by  the  Board  of  Supervisors  was  not  an  actual  intervention 
into  the  contract  powers  possessed  by  the  Port  Commission. 

Under  the  Eller  case,  the  Board  of  Supervisors  certainly 
possesses  the  right  to  adopt  a  resolution  expressing  its 
opinion  with  respect  to  the  review  process  of  citizens' 
complaints  of  alleged  police  misconduct.   However,  the  holding 
in  Eller  cannot  be  expanded  to  grant  the  Board  the  right  to 
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enact  an  ordinance  which  would  "create"  a  non-uniformed  civil 
service  position  for  assignment  to  the  police  department  in 
contravention  of  the  fiscal  policies  provided  for  in  the 
Charter  nor  would  it  authorize  the  Board  to  establish  a 
Citizens  Advisory  Council  to  the  Police  Commission.   Both 
action  would  be  a  direct  interference  with  the  administration 
of  the  Police  Department  which  is  under  the  jurisdiction  of 
the  Police  Commission  (Section  3.530,  Charter).   The  Eller 
case  merely  stands  for  the  right  of  the  Board  of  Supervisors 
to  express  its  public  concern  on  matters  of  civic  interest 
which  right  it  has  exercised  in  the  past  (e.g.,  resolution  by 
the  Board  of  Supervisors  regarding  the  Vietnam  War,  see  Farley 
V.  Healey,  67  Cal.  2d  325)  but  it  does  not  authorize  the  Board 
to  interfere  with  the  actual  administration  of  a  city 
department. 

Administration  of  the  Police  Department 

The  Charter  provides  that  the  police  department  shall  be 
under  the  management  of  a  Police  Commission  who  is  appointed 
by  the  Mayor;  and  it  shall  have  the  power  and  duty  to 
organize,  reorganize  and  manage  the  police  department  and  to 
create  new  or  additional  ranks  or  positions  in  the  department 

(Section  3.530).   The  Police  Commission  shall  appoint  the 
chief  of  police  who  shall  hold  office  at  its  pleasure  (Section 
3.532,  Charter)  and  he  shall  be  the  appointing  officer  of  all 
members  of  the  department,  both  uniformed  and  civilian 

(Section  3.501,  Charter). 

Under  Charter-established  procedures,  the  police 
department  is  managed  by  the  Police  Commission  and  it  appoints 
the  Chief  of  Police  who  is  the  department  head  under  Section 
3.501  of  the  Charter.   The  method  of  disciplining  uniformed 
members  is  governed  by  Section  8.343  of  the  Charter  which 
authorizes  the  police  chief  to  suspend  for  disciplinary 
purposes  a  uniformed  member  for  a  period  not  to  exceed  ten 
(10)  days  and  the  Police  Commission  to  punish  by  dismissal  or 
suspension  after  hearing.   This  disciplinary  procedure  would 
permit  preliminary  investigation  by  a  non-uniformed  civilian 
appointed  under  appropriate  civil  service  procedures  as  long 
as  the  police  chief  and  Police  Commission  reserves  their 
Charter-granted  powers  to  hear  and  act  on  the  disciplinary 
matter  (See  City  Attorney  Opinion  No.  76-40,  July  12,  1976; 
Brown  v.  City  of  Berkeley,  57  Cal.App.3d  223). 
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The  Police  Commission  has  the  duty  and  responsibility 
under  Section  3.530  of  the  Charter  to  hear  and  respond  to 
complaints  by  the  public  of  inappropriate  investigation  of 
charges  of  police  misconduct;  and  it  alone  can  correct  any 
deficiencies  in  the  investigative  process.   The  Board  of 
Supervisors  is  expressly  prohibited  by  Section  2.401  of  the 
Charter  from  interfering  with  the  administration  of  the  police 
department  including  the  investigation  and  disposition  of 
charges  of  police  misconduct. 

The  Charter  freeholders  have  made  a  distinct  separation 
of  powers  between  the  legislative  and  administrative  branches 
of  city  government.   The  non-interference  provision  of  Section 
2.401  of  the  Charter  clearly  demonstrates  the  intent  of  the 
freeholders  that  the  Board  of  Supervisors  shall  not  "dictate, 
suggest  or  interfere"  with  the  administration  of  other 
departments.   In  my  opinion,  the  Board  could  express  by 
resolution  its  public  concern  over  the  procedure  for 
investigation  of  complaints  of  police  misconduct  (Eller 
Outdoor  Advertising  Co.  v.  Board  of  supervisors,  supra)  but  it 
cannot  interfere  with  the  manner  in  which  the  Police 
Commission  deals  with  that  issue  (Section  2.401,  Charter). 

For  the  foregoing  reasons,  in  my  opinion,  the  Board  of 
Supervisors  is  prohibited  from  enacting  an  appropriation 
ordinance  to  establish  new  civilian  civil  service  investigator 
positions  for  the  police  department  unless  the  Police 
Commission  shall  first  request  that  such  positions  be  created 
under  the  applicable  budgetary  provisions  of  the  Charter 
(Sections  6.200,  6.306,  Charter). 
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It  is  further  my  opinion  that  the  request  of  the  Board 
of  Supervisors  to  create  an  independent  Citizens  Advisory 
Council  to  the  Police  Conunission  would  be  prohibited  as 
constituting  an  interference  with  the  management  of  the  police 
department  in  violation  of  Section  2.401  of  the  Charter.   An 
analysis  of  my  reasons  for  that  conclusion  is  provided  in  the 
opinion  of  this  office  issued  on  July  12,  1976,  a  copy  of 
which  is  attached. 


Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By:  77tY2Ltef  g. "^^^^^^^  . 

MICHAEL  C.  KILLELEA 


Deputy  City  Attorney 


APPROVED; 
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City  Attorney 
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Charles  R.  Gain,  Chief 

San  Francisco  Police  Department 

850  Bryant  Street 

San  Francisco,  California  94103 

Subject:  Office  of  Citizen  Complaints; 
Proposed  by  San  Francisco  Bar 
Association 


Dear  Chief  Gain: 

This  is  in  response  to  your  request  for  an  opinion 
whether  the  San  Francisco  Bar  Association' s  proposal  for  the 
establishment  of  an  Office  of  Citizen  Complaints  is  legal 
under  the  existing  Charter. 

SAN  FRANCISCO  BAR  ASSOCIATION'S  PROPOSAL 

The  San  Francisco  Bar  Association's  proposal  generally 
provides  that  there  shall  be  established  an  Office  of  Citizen 
Complaints  appointed  by  and  accountable  to  the  police  commis- 
sion.  The  purpose  of  this  office  is  to  investigate  citizens' 
complaints  of  police  misconduct  and  to  provide  for  an  "open 
and  prompt  investigation  and  disposition  of  complaints  in  a 
manner  that  protects  the  public  and  individual  police  officers." 
(P.  1,  Proposal.) 

The  police  commission  shall  appoint  a  Director  of  the 
Office  of  Citizen  Complaints  who  shall  serve  at  the  pleasure 
of  the  commission.   The  Director  is  given  authority  to  hire 
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and  supervise  a  staff  of  investigators  who  shall  conduct  an  inves- 
tigation of  complaints  against  members  of  the  San  Francisco  Police 
Department,   The  Director  shall  also  hire  and  supervise  adminis- 
trative, clerical,  investigative  and  other  personnel  necessary  for 
the  administration  of  that  office.  Also,  the  proposal  calls  for 
the  Director  to  recruit  full-time  hearing  officers  who  shall  be 
appointed  by  the  police  commission  for  one  year  terms.   The  hear- 
ing officers  shall  conduct  hearings  on  complaints  and  shall  sub- 
mit to  the  Chief  and  to  the  commission  findings  and  recommendations 
as  to  changes  in  department  policies  and  practices. 

The  proposal  contains  specific  procedures  for  the  filing, 
review,  investigation  and  hearing  of  complaints.   The  hearing 
officer  shall  transmit  his  findings  of  fact  and  conclusions  and 
an  advisory  recommendation  to  the  Chief  of  Police.   The  Chief 
shall  approve,  disapprove  or  modify  the  recommendation  of  the 
hearing  officer  and  shall  take  appropriate  disciplinary  action 
including,  if  warranted,  the  filing  of  a  charge  for  dismissal 
before  the  police  commission.   The  Chief's  decision  must  be 
based  solely  on  the  findings  of  the  hearing  officer. 

After  notification  of  the  hearing  officer's  finding,  the 
complainant  and  accused  officer  may  petition  the  police  commission 
for  a  hearing  and  the  commission,  in  its  discretion,  may  hear  the 
matter.   If  such  hearing  is  granted,  the  commission  shall  be  limited 
to  determine  whether  the  hearing  officer's  or  commanding  officer's 
findings  are  supported  by  substantial  evidence.   In  those  instances 
where  there  has  been  filed  a  formal  charge  for  dismissal  or  when 
the  member  has  appealed  a  suspension  under  Section  8.343  of  the 
Charter,  the  member  shall  receive  a  trial  de  novo. 

The  Bar's  proposal  also  provides  that  the  findings  of 
hearing  officers  shall  be  on  file  and  open  to  the  public  except 
for  those  complaints  which  are  without  basis  in  fact  or  which 
are  uncorroborated, 

ANALYSIS 

Section  3,530  of  the  Charter  prescribes  the  powers  and 
duties  of  the  police  commission.   It  provides  in  pertinent  part: 
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"The  police  commissioners  .  .  .  shall  have 
the  power  and  duty  to  organize,  reorganize  and 
manage  the  police  department.   They  shall  by  rule 
and  subject  to.  the  fiscal  provisions  of  the  charter, 
have  power  to  create  new  or  additional  ranks  or 
positions  in  the  department  ,  ,  ," 

The  above  quoted  language  gives  the  police  commission  the 
power  to  create  new  or  additional  ranks  or  positions  in  the  police 
department  which  ranks  or  positions  shall  be  subject  to  civil  ser- 
vice examination.   However,  the  police  commission  can  also  create 
exempt  civil  service  ranks  or  positions  if  they  are  approved  by 
the  civil  service  commission  and  the  Board  of  Supervisors,   If 
the  civil  service  commission  disapproves  the  exempt  civil  service 
ranks  or  positions,  the  Board  of  Supervisors  can  override  such 
disapproval  by  a  majority  vote. 

Section  3,530  of  the  Charter  further  provides  that  appoint- 
ments to  any  noncivil  service  rank  or  position  above  the  rank  of 
captain  can  be  made  only  from  the  rank  of  captain.   The  police 
commission  shall  have  the  power  to  recommend  the  salary  of  the 
newly  created  rank  or  position  to  the  Board  of  Supervisors  who 
shall  be  authorized  to  fix  the  salary  for  the  current  fiscal 
year.   Thereafter  the  salary  of  the  new  rank  or  position  shall 
be  set  under  the  provisions  of  Section  8.405  of  the  Charter.   The 
police  commission  shall  also  have  the  right,  from  time  to  time, 
to  establish  and  change  the  order  or  rank  of  noncivil  service 
ranks  in  the  police  department. 

The  above  summary  of  Section  3.530  of  the  Charter  shows, 
in  my  opinion,  that  the  police  commission  has  the  authority  only 
to  create  or  establish  uniformed  ranks  within  the  department  and 
that  it  does  not  have  the  right  to  create  nonuniformed  positions. 
The  language  "ranks  or  positions"  in  Section  3.530  must  be  con- 
strued as  uniformed  ranks  or  positions  because  of  the  condition 
that  appointments  to  ranks  or  positions  above  the  rank  of  captain 
must  be  made  only  from  the  civil  service  rank  of  captain.   This 
limiting  language  would  not  be  necessary  if  the  commission  had 
the  power  to  create  nonuniformed  positions  in  the  department. 
The  intent  of  Section  3.530  is  clear  by  this  language  that  the 
police  commission  is  not  authorized  to  create  civilian  positions 
within  the  department. 
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Further,  Section  3.530  provides  that  the  salary  of  a  newly 
created  exempt  civil  service  rank  or  position  shall  be  fixed  by 
the  Board  of  Supervisors  on  the  reconmendation  of  the  police  com- 
mission for  the  current  fiscal  year  arid  thereafter  such  salary 
shall  be  set  as  provided  for  in  Section  8»405.   The  salary  set- 
ting procedures  of  Section  8.405  relate  only  to  the  compensation 
of  uniformed  forces  of  the  police  and  fire  departments.   There- 
for e7~~tKe~Tanguage  of  Section  3.530  shows  that  the  new  or  addi- 
tional ranks  or  positions  which  the  police  commission  can  estab- 
lish refer  only  to  uniformed  ranks  or  positions  in  the  police 
department. 

Section  3.531  of  the  Charter  designates  certain  ranks  in 
the  department  and  includes  such  "ranks  or  positions"  as  the 
police  commission  may  create  under  the  provisions  of  Section 
3.530  of  the  Charter.   This  section  further  shows  that  the  uni- 
formed ranks  of  the  department  are  those  specifically  designated 
in  Section  3.531  and  any  newly  created  ranks  or  positions  that 
are  created  by  the  police  commission  under  its  powers  in  Section 
3.530. 

It  appears  clear  from  the  above  discussion  that  the  police 
commission  does  not  have  the  authority  to  establish  or  create  a 
nonuniformed  Office  of  Citizen  Complaints  as  proposed  by  the  San 
Francisco  Bar  Association.   Section  3.530  of  the  Charter  auth- 
orizes the  police  commission  to  create  only  new  or  additional 
uniformed  ranks  or  positions  and  since  the  personnel  of  the 
Office  of  Citizen  Complaints  would  be  nonuniformed,  the  police 
commission  would  have  no  power  to  create  such  an  office. 

The  police  commission  does  have  the  power  to  appoint  a 
Chief  of  Police  who  shall  hold  office  at  its  pleasure.   (§3.532, 
Charter.)   The  Chief  of  Police  is  the  executive  or  administrative 
head  of  the  police  department  (see  §3. 500(h),  Charter)  and  acts 
as  "appointing  officer"  for  the  appointing,  disciplining  and 
removal  of  all  officers,  assistants  and  employees  in  the  police 
department  (§3.501,  Charter).   The  Police  Chief  thereby  acts  as 
the  appointing  officer  of  both  uniformed  and  nonuniformed  per- 
sonnel in  the  police  department.   The  police  commission  has  only 
the  authority  to  appoint  a  Chief  of  Police  who  then  is  the  appoint- 
ing officer  for  that  department.   Therefore,  the  police  commission 
cannot  "appoint"  nonuniformed  personnel  to  staff  an  Office  of 
Citizen  Complaints. 
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The  Police  Chief  is  given  the  power  to  make  appointments 
to  noncivil  service  uniform  ranks  or  positions  under  the  condi- 
tions set  forth  in  Section  3.533  of  the  Charter,   The  police 
commission  has  no  authority  to  "appoint"  any  employee  of  the 
police  department  except  for  the  Chief  who  shall  serve  at  its 
pleasure.   (§3,532,  Charter.)   The  Chief  of  Police  is  the  exe- 
cutive officer  of  the  police  department  and  it  is  his  respon- 
sibility to  administer  the  affairs  of  that  department,  including 
any  newly  established  Office  of  Citizen  Complaints,   (§3, 500(h), 
Charter 


t] 


ESTABLISHMENT  OF  AN  OFFICE 
OF  CITIZEN  COMPLAINTS 


Positions  in  the  City  and  County  service  may  be  created 
by  appropriation  ordinance  of  the  Board  of  Supervisors  as  pre- 
scribed in  Section  8,200  of  the  Charter,   It  provides  that  before 
the  appointing  officer  shall  recommend  the  creation  of  a  new  posi- 
tion, he  shall  request  and  receive  from  the  civil  service  commis- 
sion the  proper  designation  and  classification  of  such  position 
based  on  its  duties  and  responsibilities.   If  the  position  is  to 
be  included  in  the  classified  civil  service,  the  civil  service 
commission  may  express  to  the  appointing  officer  as  to  whether 
or  not  the  position  is  needed. 

Under  this  procedure,  the  Chief  of  Police  would  recommend 
the  creation  of  new  positions  to  staff  the  Office  of  Citizen 
Complaints;  the  civil  service  commission  would  survey  the  pro- 
posed positions  and  classify  them  in  accordance  with  their  duties 
and  responsibilities;  and  then  the  positions  could  be  created 
only  by  appropriation  ordinance  of  the  Board  of  Supervisors, 

If  the  newly  established  positions  are  included  in  the 
classified  civil  service,  they  would  be  filled  from  civil  ser- 
vice eligible  lists  established  by  competitive  examination, 
(§§8,321,  8,326,  8.329,  Charter.) 

DUTIES  AND  RESPONSIBILITIES  OF  THE 
OFFICE  OF  CITIZEN  COMPLAINTS 

Section  8.343  of  the  Charter  governs  the  disciplinary 
procedures  against  members  of  the  police  and  fire  departments. 
It  generally  provides  that  members  of  the  police  department  who 
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are  guilty  of  any  offense  or  violation  of  the  rules  and  regula- 
tions of  the  department  shall  be  punished  by  reprimand,  fine, 
suspension  or  dismissal  after  a  trial  and  hearing  by  the  police 
commission  upon  a  verified  complaint.  '  The  Police  Chief  may, 
however,  summarily  suspend  a  member  for  a  period  not  to  exceed 
ten  days,  subject  to  the  member  having  a  right  of  appeal  to  the 
police  commission. 

It  is  a  general  rule  that  powers  conferred  upon  public 
agencies  or  officers  which  involve  the  exercise  of  judgment  or 
discretion  cannot  be  delegated  to  subordinates  in  the  absence 
of  statutory  authorization;  but  public  agencies  may  delegate  the 
performance  of  ministerial  tasks,  including  the  investigation  and 
determination  of  facts  preliminary  to  agency  action.   (California 
School  Employees  Association  v.  Personnel  Commission,  3  Cal.3d  139, 
144-45  and  cases  cited  therein;  see  also  Brown  v.  City  of  Berkeley, 
57  Cal.App.3d  223.)   The  Bar  Association  proposal  provides  that 
certain  fact-finding  matters  and  investigation  of  alleged  police 
misconduct  shall  be  conducted  by  the  Office  of  Citizen  Complaints. 
The  conclusions  are  ultimately  transmitted  to  the  Police  Chief 
who  shall  take  disciplinary  action,  if  warranted.   The  Chief  of 
Police  and  the  police  commission  have  certain  disciplinary  respon- 
sibilities under  Section  8.343  of  the  Charter  and  these  respon- 
sibilities cannot  be  delegated  to  the  Office  of  Citizen  Complaints. 
However,  that  investigative  office  could  properly  conduct  an  inves- 
tigation and  determine  facts  which  can  be  transmitted  to  the  Chief 
of  Police  with  an  advisory  recommendation.   It  is  my  opinion  that 
as  long  as  the  Chief  of  Police  and  the  police  commission  retain 
their  discretionary  powers  of  ultimately  making  a  judgment  in  mat- 
ters involving  discipline  that  the  fact-finding,  investigation  and 
recommendations  of  the  Office  of  Citizen  Complaints  would  be  legal 
under  the  existing  Charter.   It  must  be  emphasized,  however,  that 
the  recommendation  of  the  hearing  officer  can  be  advisory  only  and 
cannot  be  binding  on  the  Police  Chief  or  the  police  commission  who 
may  conduct  their  own  further  investigation  and  exercise  their 
independent  judgment  and  discretion  pursuant  to  Section  8.343  of 
the  Charter. 

The  proposal  provides  that  after  an  investigation  is  con- 
ducted by  the  Office  of  Citizen  Complaints,  the  Director  may  decide 
to  close  the  matter  and  not  proceed.   The  Police  Chief  and  police 
commission  must  have  the  final  decision  whether  or  not  to  take 
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disciplinary  action.   Therefore,  chat  portion  of  the  proposal 
which  allows  the  Office  of  Citizen  Complaints  to  decide  to  close 
a  disciplinary  proceeding  is  invalid  since  it  usurps  the  power 
of  the  Chief  of  Police  and  police  commission  to  decide  whether 
or  not  to  proceed  in  disciplinary  matters. 

BROWN  V.  CITY  OF  BERKELEY  DISCUSSED 

It  should  be  noted  that  the  issues  presented  in  your  request 
for  opinion  have  been  the  subject  of  recent  litigation  in  the  case 
of  Brown  v.  City  of  Berkeley  (Apr.  1976)  57  Cal.App.3d  223.   In 
that  case  a  taxpayer  brought  a  suit  to  invalidate  an  initiative 
ordinance  adopted  by  the  voters  to  establish  and  grant  certain 
powers  to  a  Police  Review  Commission.   The  initiative  ordinance 
provided  that  the  commission  shall  review  and  make  recommendations 
concerning  practices  and  procedures  of  the  Berkeley  Police  Depart- 
ment; and  to  receive,  investigate  and  make  recommendations  with 
respect  to  complaints  against  the  police  department  and  its  mem- 
bers.  The  ordinance  precluded  the  police  department  from  making 
its  own  internal  investigations  of  complaints  except  when  directed 
to  do  so  by  the  Police  Review  Commission. 

The  Berkeley  Charter  provided  that  the  city  manager  had 
complete  discretion  in  the  appointment,  discipline  and  removal  of 
all  city  officials  and  employees  and  neither  the  city  council  nor 
any  of  its  committees  or  members  could  interfere  with  the  exercise 
of  that  discretion.   The  charter  also  gave  the  city  council  the 
power  to  organize  and  maintain  the  police  department. 

The  plaintiff  taxpayer  claimed  that  several  provisions  of 
the  ordinance  violated  the  charter  and  in  particular  that  it  inter- 
fered with  the  city  manager's  discretion  in  the  appointment,  dis- 
cipline and  removal  of  city  officers  and  employees.   The  trial 
court  held  that  the  initiative  ordinance  was  valid  except  for  that 
portion  which  prevented  the  police  department  from  conducting  its 
own  internal  investigation  of  complaints  against  the  department 
or  its  members. 

The  Court  of  Appeal  affirmed  the  trial  court  judgment  and 
further  invalidated  other  portions  of  the  ordinance.   The  charter 
provided  that  the  city  council  and  its  members  shall  deal  with  the 
administrative  services  solely  through  the  city  manager.   The  ini- 
tiative ordinance  provided  that  the  Police  Review  Commission  had 
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the  power  to  require  employees  of  the  city  clerk  to  supply  cleri- 
cal and  secretarial  assistance  to  the  commission.   The  court  held 
that  the  ordinance  conflicted  with  the  charter  where  it  provided 
that  the  Police  Review  Commission  need  not  go  through  the  city 
manager  for  obtaining  administrative  services.   The  Brown  case 
supports  the  conclusion  that  the  San  Francisco  Police  Commission 
has  the  authority  to  investigate  the  police  department  and  to  make 
pertinent  recommendations  but  the  establishment  of  an  agency  to 
perform  that  function  must  be  in  strict  compliance  with  charter 
requirements. 

The  court  held  that  the  council's  power  to  organize  and 
maintain  the  police  department  clearly  included  the  power  to 
investigate  it  and  to  make  pertinent  recommendations.   However, 
the  court  held  that  the  ordinance  conflicted  with  the  charter 
where  it  gave  the  Police  Review  Commission  the  power  to  make 
specific  disciplinary  recommendations  as  to  individuals.   The 
court  reasoned  that  the  Police  Review  Commission  could  hear  and 
investigate  complaints  concerning  disciplinary  matters,  but  it 
could  not  make  specific  recommendations  as  to  individuals  because 
the  charter  specifically  prevented  any  interference  with  the  city 
manager's  discretionary  powers  in  the  appointment,  discipline  or 
removal  of  officers  and  employees. 

The  conclusion  reached  in  the  Brown  v.  City  of  Berkeley 
case  prohibiting  recommendations  as  to  specific  individual  dis- 
ciplinary  matters  turned  on  express  charter  language  preventing 
any  interference,  either  directly  or  indirectly,  with  the  discre- 
tionary powers  of  the  city  manager  over  the  appointment,  disci- 
pline or  removal  of  all  officers  and  employees  of  the  city.   The 
court  concluded  that  the  recommendations  of  a  fact-finding  body 
would  be  prohibited  by  the  express  noninterference  provisions  of 
the  Berkeley  Charter. 

The  San  Francisco  Charter  prohibits  the  Board  of  Super- 
visors from  interfering  with  disciplinary  actions'  in  any  depart- 
ment (§2.401)  and  it  also  prevents  the  Mayor  from  interfering 
with  administrative  affairs  for  which  boards  and  commissions  are 
responsible  (§3.101).   These  sections  would,  under  the  authority 
of  the  Brown  case,  prevent  the  Board  of  Supervisors  or  the  Mayor 
from  conducting  investigations  and  hearings  and  recommending  dis- 
ciplinary action  with  respect  to  officers  and  employees  in  the 
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various  city  departments.   However,  unlike  the  Berkeley  Charter, 
there  is  no  provision  in  the  San  Francisco  Charter  which  would 
prohibit  a  city  bureau  established  for  the  specific  purpose  of 
investigating  and  hearing  complaints  dgainst  the  police  depart- 
ment or  its  members  from  making  a  recommendation  after  completion 
of  its  investigation  and  hearing  provided  that  such  recommendation 
is  not  binding  on  the  discretionary  powers  of  the  Chief  of  Police 
and  police  commission.   The  Bar  Association  proposal  contemplates 
that  the  fact-finding  role  of  the  Office  of  Citizen  Complaints 
would  be  advisory  and  in  aid  of  the  Chief  of  Police  and  police 
commission  in  their  exercise  of  judgment  and  discretion  in  dis- 
ciplinary matters.   It  is  my  opinion  that  the  establishment  of 
the  Office  of  Citizen  Complaints  for  that  purpose  would  be  legal 
under  the  existing  Charter. 

SUMMARY 

It  is  my  opinion  that  the  positions  in  the  Office  of  Citi- 
zen Complaints  can  be  created  only  by  appropriation  ordinance  of 
the  Board  of  Supexrvisors  through  the  procedures  set  forth  in  the 
Charter  (§8.200);  that  the  newly  established  positions  must  be 
civil  service  (§8.300,  Charter);  and  that  they  can  be  filled  only 
through  competitive  examination  (§8.321,  §8.326,  Charter).   The 
employees  of  the  Office  of  Citizen  Complaints  must  be  appointed 
by  the  Chief  of  Police  as  required  by  Section  3.501  of  the  Charter 
and  not  by  the  police  commission  as  presently  provided  in  the  pro- 
posal.  It  is  my  opinion  that  the  Office  could  be  made  responsible 
to  both  the  Police  Chief  and  to  the  commission  in  fulfilling  its 
duties  and  responsibilities  set  forth  in  the  proposal.   The  pro- 
visions of  the  proposal  which  would  preclude  the  Chief  of  Police 
from  conducting  his  own  independent  investigation  of  the  depart- 
ment or  its  members  would  be  invalid,   (Brown  v.  City  of  Berkeley, 
57  Cal.App.3d  223.)   Lastly,  the  investigation  and  determination 
of  facts  by  the  Office  of  Citizen  Complaints  does  not  constitute 
an  improper  delegation  as  long  as  such  action  is  preliminary  to 
the  exercise  of  the  judgment  and  discretion  of  the  Chief  of  Police 
and  the  police  commission  under  Section  8.343  of  the  Charter.  With 
these  exceptions,  it  is  my  opinion  that  the  Bar  Association's  pro- 
posal could  be  implemented  under  the  existing  Charter, 

Very  truly  yours. 


THOMAS  M.  O'CONNOR 
City  Attorney 
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CONCLUSIONS 
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3.  The  20-day  examination  period  deadline  is  mandatory. 

4.  Yes. 
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ANALYSIS 

You  have  asked  several  questions  regarding  the  initiative 
charter  amendment  process.   These  questions  center  on  the 
deadline  for  the  submission  of  initiative  charter  amendments.   In 
addition,  you  have  inquired  regarding  the  applicability  of 
provisions  of  the  Elections  Code  governing  the  submission  of 
arguments  on  proposed  charter  amendments. 

You  initially  asked  what  the  deadline  is  for  submission  of 
initiative  petitions  for  the  general  municipal  election  to  be 
held  on  November  3,  1981.   Regulations  relating  to  the 
preparation  and  submission  of  initiative  charter  amendments 
(either  by  the  people  or  the  Board  of  Supervisors)  are  governed 
by  the  California  Constitution,  Article  XI  3(b)  which  confers 
this  right  in  the  following  language: 

The  governing  body  or  charter  commission  of  a 
county  or  city  may  propose  a  charter  or 
revision.   Amendment  or  repeal  may  be  proposed  by 
initiative  or  by  the  governing  body. 

The  state  legislature  is  empowered  to  adopt  reasonable 
regulations  to  implement  the  exercise  of  that  power.   To  this 
end,  Government  Code  Sections  34450  et  seq.  govern  the  procedure 
for  preparation  and  submission  of  initiative  charter  amendments; 
Elections  Code  Sections  4080-4084  regulate  the  form  of  petitions 
initiating  charter  amendments  and  Elections  Code  Sections  5010  et 
seq.  provide  for  arguments  concerning  city  measures,  including 
proposed  amendments  to  city  charters.   In  addition,  pursuant  to 
authorization  contained  in  Elections  Code  Section  5012,  San 
Francisco  Administrative  Code  Section  5.74  confers  on  any 
interested  parties  the  right  to  submit  arguments  for  or  against 
any  ballot  measures,  including  proposed  charter  amendments. ^ 
See  also  Rules  2.4  and  5.5  of  the  Rules  of  Order  of  the  Board  of 
Supervisors,  which  are  directed  at  proceedings  of  the  Board  of 
Supervisors  leading  to  the  submission  to  the  voters  by  the  Board 
of  Supervisors,  on  its  own  motion,  of  proposed  amendments  to  the 
charter . 

The  rules  relating  to  the  filing  of  initiative  petitions 
for  charter  amendments  are  set  down  in  Government  Code  Section 
34460,  which  provides  in  relevant  part: 

"^     Section  5.74  confers  that  right  on  "Any  individual  voters, 
group  of  voters,  or  association  of  citizens,  or  any  combination 
thereof.  .  .  ."   For  the  purpose  of  brevity  in  this  opinion, 
these  persons  are  collectively  referred  to  as  "interested 
parties." 
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Petitions  for  the  submission  of  any  amendment 

or  petitions  for  the  repeal  of  a  charter  shall  be 

filed  with  the  governing  body  of  the  city  or  city 

and  county  not  less  than  90  days  prior  to  a 
statewide  general  election  and  not  more  than  one 

year  after  the  date  of  the  first  signature 
affixed  thereon.  .  .  . 

In  Opinion  No.  80-57  this  office  advised  that  the  90-day 
limit  on  the  filing  of  initiative  petitions  is  directory  only  and 
that  the  Board  of  Supervisors  may  determine  to  submit  the 
initiative  at  an  election  held  less  than  90  days  from  the  filing 
of  the  petition,  provided  the  advertising  requirements  and  time 
limits  relating  thereto  in  Government  Code  Section  34461  are 
complied  with.   This  office  further  concluded  that  the  90-day 
rule  had  no  application  to  charter  amendments  emanating  from  the 
Board  of  Supervisors. 

Hence,  there  is  no  mandatory  time  limit  set  down  in  the 
Government  Code  or  in  any  other  statute  specifying  a  deadline  for 
the  filing  by  proponents  of  an  initiative  petition  proposing  an 
amendment  to  a  charter.   Such  a  petition  may  be  filed  at  any 
time.   However,  there  are  time  limitations  on  the  filing  of  said 
petition  with  reference  to  their  placement  before  the  voters 
which  arise  from  the  fact  that  an  election  must  be  held, 
proposals  must  be  advertised,  and  printed  election  materials 
(pamphlets  and  sample  ballots)  must  be  prepared.   It  is  from 
these  limitations  that  the  deadline  for  filing  is  derived. 

One  step  in  the  process  of  preparation  for  an  election  is 
the  submission  of  arguments.   The  only  specific  time  limit 
relating  to  the  submission  of  arguments  for  or  against  ballot 
propositions  which  is  set  down  in  the  law  appears  in 
Administrative  Code  Section  5.74.   Section  5.74  finds  its  genesis 
in  Section  5015  of  the  Elections  Code,  which  provides: 

Based  on  the  time  reasonably  necessary  to  prepare 
and  print  the  arguments  and  sample  ballots  and  to 
permit  the  20-day  public  examination  as  provided 
in  Article  6  (commencing  with  Section  5025)  for 
the  particular  election,  the  city  clerk  shall  fix 
and  determine  a  reasonable  date  prior  to  the 
election  after  which  no  arguments  for  or  against 
any  city  measure  may  be  submitted  for  printing 
and  distribution  to  the  voters  as  provided  in 
this  article.   Arguments  may  be  changed  or 
withdrawn  by  their  proponents  until  and  including 
the  date  fixed  by  the  city  clerk.   (Amended  by 
Stats.  1980,  c.  710,  p. ,  §9.) 
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In  San  Francisco  that  determination  of  the  reasonable  date  after 
which  no  arguments  for  or  against  any  city  measure  may  be 
submitted  has  been  made  by  the  Board  of  Supervisors  in 
Administrative  Code  Section  5.74.2 

That  Section  empowers  "Any  individual  voter,  group  of 
voters,  or  association  of  citizens,  or  any  combination  thereof" 
to  submit  arguments  for  or  against  "any  measure  which  is  to  be 
voted  on  at  any  election  in  the  city  and  county."  Section  5.74 
further  provides: 

Said  argument  shall  be  filed  with  the  Registrar  of  Voters 
not  less  than  81  days  prior  to  the  election  at  which  the 
related  measure  is  to  be  voted  upon. 

Until  this  year.  Section  5.74's  deadline  for  the  submission 
of  arguments  was  60  days.   In  Ordinance  No.  306-81,  approved 
6-12-81,  the  Board  of  Supervisors  moved  back  the  deadline  for 
filing  arguments  from  the  60th  day  to  the  81st  day.   An 
uncodified  portion  of  Ordinance  No.  306-81  explains  the  change  as 
follows: 

Recent  amendments  to  the  California  Elections 
Code  contemplate  a  20  day  period  in  which  the 
public  may  examine  ballot  arguments  submitted  for 
inclusion  in  the  voter's  pamphlet.   These 
amendments  also  contemplate  implementation  of  the 
20  day  examination  period  at  both  the  county  and 
city  level.   The  instant  ordinance  is  proposed  to 
harmonize  the  City  and  County  of  San  Francisco's 
ballot  measure  argument  procedures  with  those 
contemplated  by  the  recent  amendments  and 
therefore  the  instant  ordinance  proposes  to 
change  the  deadlines  required  for  submission  of 
ballot  measures  arguments  to  the  registrar  of 
voters,  and  to  require  that  arguments  be  open  to 
public  inspection  for  20  days. 

Based  on  this  deadline,  the  registrar  has  adopted  an 
administrative  rule  requiring  the  submission  of  petitions  7  days 
prior  to  the  closure  of  the  time  for  filing  arguments  to  ensure 
interested  parties  adequate  time  to  study  initiatives  in  order  to 

^  That  the  Board  of  Supervisors  rather  than  the  city  clerk 
(defined  in  Elections  Code  Section  14  to  include  the  registrar  of 
voters)  may  make  this  determination  is  beyond  cavil.   Section 
5012  of  the  Elections  Code  provides  that  local  ordinances 
relating  to  filing  of  arguments  "shall  control".   Section  5.74  is 
such  a  local  ordinance. 
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determine  whether  they  choose  to  submit  an  argument.   The 
registrar  has  in  the  past  allowed  exceptions  to  the  rule  by 

(formerly  the  67th  and  60th  days,  respectively),  provided 
^J'^f^f^^^f  Pf'^ties  were  warned  of  the  possibility  of  the  filing 
of  the  petition  and  given  an  opportunity  to  present 

^Sp^JvmA^  J"  ^^^^   ?f^\^l^^^  ^"  accommodation  was  offered. 
(See  Exhibit  No.  1.  attached  to  this  opinion.)   This  practice  is 

fSll%xerc?^r^f'';h.''-°-??  i^  ""^^""  ^^^  P"^P°^^  °f  Promoting  the 
full  exercise  of  the  initiative  power,  it  threatens  the 

initiative  process  because  the  registrar  may  not  be  able  to 
contact  all  interested  parties. 

rfp.rn  JL'^i;^!  therefore  be  concluded  that  the  87th  and  81st  day 
deadlines  promote  the  varied  interests  of  ensuring  that  the 
registrar  complete  preparation  of  the  materials  in  time  for  the 
election,  that  all  interested  parties  have  an  oppSrtinlty  to 

llVnVJl   fr.V"   K??^'  '°  ?"^"'^'  arguments,  and  that  the  registrar 
maintain  for  public  examination  for  20  days  the  materials  which 
he  intends  to  place  before  the  voters.  "latetiaxs  wnicn 

»...,   ^f"^!'  ^"  ^'^^f'^  to  meet  the  deadline  for  submission  of 
?ile^v^hf%R^h  J^^^^i?"'  ^"  initiative  petition  should  be 
Itlf.^l   Ro^K^^^  ^t^  ^'^""^   ^°  ^^^  election,  but  in  no  case  later 
^n  oooo%   -^  '^t^  ""^t'^    interested  parties  are  notified  and  given 
fnoM^F^   ?Qo^  ^°  ^"^'"'^  arguments.   This  year  the  80th  day  is 

.•«K^  l^"^""   second  question  is  whether  interested  parties  have  a 
right  to  submit  arguments  in  connection  with  proposed  charter 
amendments.   As  noted  above,  the  charter  amendment  process  is  a 

ArMMp^vT^lf^^"'  %^S?"^;;!:  '^^'^   ^^^^^  "^i^ht  is  set  forth  in 
adoif  nr^i  Section  3b)    The  state  legislature  is  empowered  to 
adopt  procedures  to  implement,  this  constitutional  right.   See 
Ml'      ..        M''''   ?£  Supervisors  Committee  for  5%  v.  O'Connor 

\lll7)  CO  g!l'A!gi.'^  i:a  ^''^  Cal.Rptr.  442];  Clark  v.  Patt-JFson 
uy/7)  68  Cal.App.3d  329.  These  procedures  appear  in  both  thf — 
Government  Code  and  the  Elections  Code.   In  particular, 

^   in  this  context,  acceptance  of  a  petition  has  a  limited 
meaning.   An  initiative  petition  may  be  filed  at  any  time,  and  if 
in  proper  form  and  containing  on  its  face  the  requisite  number  of 
signatures  it  must  be  accepted  for  filing.   However,  in  orSer  to 
qualify  for  placement  on  the  ballot  for  a  particular  election, 
assuming  the  registar  verifies  that  it  contains  the  requisite 
^^"H.li        /tl"-^     signatures,  it  must  be  filed  sufficiently  in 
advance  of  the  election  to  enable  the  registrar  to  prepare  all 
election  materials  in  connection  with  the  proposition  and  hold 
tnem  for  the  20-day  examination  period.   The  88th  and  81st  day 
deadlines  promote  this  purpose. 
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Elections  Code  Section  5010  defines  a  "citv 

"any  proposed  amendment  to  a  citv  chart*»r" 

Section  5012  provides  that  where  a  method  Is  oroSidSS'fo 

submission  of  city  measures  in  a  chartered  ci>Ji^   5° 

charter,  "that  method  shall  cSn?rol  -      "^'^^^  ^^  °"^' 


measure"  to  include 
Elections  Code 
or 
nance  or 


The  provisions  of  Section  5  74  nf  «-k«  e,»  c. 

.^f:icL";.iiri=iicr:i?:a's  ^~  j-"-T"°"-- 
it   is  evident   that  chartefamlndLnts  ?an  Snder  tf,l  rJb^ic'Sf' 
e!ectiSn"artho«^?"^  """=""  ""■="   ist^e  voEld'on  a?  any 


those  ^n^t^^-  llulirs^vr.i'r.r.^ro'  °" 

Jn?i=f  ;r  ■="?""  ^m^ndment  ™ay  be  submitted  to  ?hlvS?ers 
^ni!i^  "°=*  interested  parties  are  afforded  an  opportSnitv  to 
submit  arguments  for  or  against  the  charter  amendmlnt:   ^ 

period"°is  mandftorrnr°S-''  !""""  "^  '^^'^^^   examination 
rti^h„;„    mandatory  or  directory.   The  mandatory-directorv 

wUh  a  statutnrv  d?  '"!.*««"  'o  be  9iven  to  a  fail"e  to^comply 

948  [140  Cal  Rotr   657?    Tn  »i'"  People  y.  McGee  (1977)  19  Cal.3d 
<_;..   .:■  ^^l-KPtr.  657).   In  this  case,  in  the  event  an 

£^r^ub:irted1SnSre?-.^-.-n'-?  ^'Jd-?-"  he-inS-' 
r--pl-J?-/;!^r^,-^r-i,-|-ave  on^the  s^^^^^^^^^ 

noteS  that^h^'S""rf  ^"  S?^"^°"  ^°-  «°-57-   It  should  be  ?ur?ie? 
bear ina  on  ^h!  "'^"f f ^ory-directory  distinction  may  have  no 
iniuin?^nn  ^^   availability  of  other  remedies,  such  as  an 
injunction  to  enforce  compliance.   Morris  v  Countv  of  M^r<n 
supra  ^  18  Cal.3d  901.  riums  v.  i^ounty  or  Marin. 
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Ultimately  the  question  is  one  of  legislative  intent  to  be 
gleaned  from  the  statutory  scheme  as  a  whole.   People  Ex  rel 
Ferguson  v.  Board  of  Supervisors  (1869)  36  Cal.  595;  Pulcifer  v. 
County  of  Alameda  (1946)  29  Cal. 2d  258  [175  P. 2d  1].   Among  the 
factors  considered  pursuasive  in  determining  the  intent  of  the 
legislature  are:   (1)  the  choice  of  language,  i.e.,  "must"  or 
"shall"  is  indicative  of  an  intent  that  the  language  be  given  a 
mandatory  effect  [State  v.  Superior  Court  of  San  Francisco  (1936) 
14  Cal.App.2d  718  [52  P. 2d  1322]  (must);  Thomas  v.  Driscoll 
(1940)  42  Cal.App.2d  23  [108  P. 2d  437]  (shall)];  (2)  whether  the 
prescribed  mode  of  action  is  the  essence  of  what  is  to  be 
accomplished  or  whether  it  merely  promotes  convenience  [Francis 
V.  Superior  Court  of  Los  Angeles  County  (1935)  3  Cal. 2d  19  [43 
P. 2d  300];  (3)  the  presence  or  absence  in  the  statute  of  a 
sanction  for  failure  to  comply  [Whitley  v.  Superior  Court  of  Los 
Angeles  (1941)  18  Cal. 2d  75  [113  P. 2d  449];  and  (4)  whether  the 
rights  of  third  parties  or  members  of  the  public  are  affected 
[Kemble  v.  McPhail  (1900)  128  Cal.  444].   These  principles  apply 
to  a  statute  prescribing  time  limits  for  the  performance  of 
official  acts.   Pulcifer  v.  County  of  Alameda,  supra.   Further, 
such  time  provisions  are  often  held  directory  where  written 
merely  to  promote  the  convenience  of  public  officials  in  the 
performance  of  their  duty.   People  v.  Eureka  Lake  &  Yuba  Canal 
Co.  Consol.  (1874)  48  Cal.  143. 

These  factors  must  be  applied  to  the  statute  in  question. 
Its  purpose  is  clearly  articulated  in  Elections  Code  Section 
5025,  which  provides: 

Not  less  than  20  days  before  the  clerk  submits 
the  official  election  materials  referred  to  in 
sections  4015,  4015.5,  4018,  5011,  5012,  5013, 
and  5014.5  for  printing,  the  clerk  shall  make  a 
copy  of  such  material  available  for  public 
examination  in  the  clerk's  office.   Any  person 
may  obtain  a  copy  of  such  materials  from  the 
clerk  for  use  outside  of  the  clerk's  office.   The 
clerk  may  charge  a  fee  to  any  person  obtaining  a 
copy  of  the  material,  which  fee  shall  not  exceed 
the  actual  cost  incurred  by  the  clerk  in 
providing  the  copy. 

During  the  20-day  examination  period  provided 
by  this  section,  any  voter  of  the  jurisdiction  in 
which  the  election  is  being  held,  or  the  clerk, 
himself  or  herself,  may  seek  a  writ  of  mandate  or 
an  injunction  requiring  any  or  all  such  materials 
to  be  amended  or  deleted.  A  peremptory  writ  of 
mandate  or  an  injunction  shall  be  issued  only 


L 


Quentin  L.  Kopp  8  August  17,  1981 

upon  clear  and  convincing  proof  that  the  material 
in  question  is  false,  misleading  or  inconsistent 
with  the  requirements  of  this  chapter,  and  that 
issuance  of  the  writ  or  injunction  will  not 
substantially  interfere  with  the  printing  or 
distribution  of  official  election  materials  as 
provided  by  law.   The  clerk  shall  be  named  as 
respondent  and  the  person  or  official  who 
authored  the  material  in  question  shall  be  named 
as  real  parties  in  interest.   In  the  case  of  the 
clerk  bringing  the  mandamus  or  injunctive  action, 
the  board  of  supervisors  of  the  county  shall  be 
named  as  the  respondent  and  the  person  or 
official  who  authored  the  material  in  question 
shall  be  named  as  the  real  party  in  interest. 

It  is  evident  that  this  period  is  designed  to  enable  "any  voter" 
through  mandamus  or  injunction  to  remedy  false  and  misleading 
material  as  well  as  inconsistencies  with  the  requirement  of  the 
sections  governing  arguments.   Thus  the  requirement  is  not 
intended  for  the  convenience  of  elections  officials  but  rather  to 
promote  the  substantive  right  of  third  parties  (i.e.  voters)  to 
ferret  out  any  fraud  and  deception  in  the  arguments  placed  in  the 
voter  pamphlets  as  well  as  irregularities  in  the  process  of 
preparation  of  those  pamphlets.   Further,  that  section 
circumscribes  the  power  of  a  court  so  that  it  may  not  issue 
relief  which  will  "substantially  interfere  with  the  distribution 
of  official  election  materials  as  provided  by  law." 

Similar  mandatory  effect  has  been  given  to  other  provisions 
relating  to  the  initiative  process.   See  People  v.  City  of  San 
Buenaventura  (1931)  213  Cal.  63  and  People  vT  County  of  S^KtT" 

Clara  (1951)  37  Cal. 2d  335.   At  that  time  the  elections 

procedures  were  detailed  in  the  Constitution.   The  Supreme  Court 
in  both  cases  noted  that  the  constitutional  procedures  were 
mandatory  and  prohibitory.   Failure  to  comply  therewith  rendered 
the  adoption  of  the  charters  in  question  invalid.   It  is 
important  to  note  that  in  both  cases  the  defect  involved 
advertising  which  is  designed  to  inform  the  public  of  the 
proposal.   The  20-day  rule  too  serves  an  important  public  purpose 
of  securing  for  third  parties  the  opportunity  to  locate  and 
remedy  fraud,  deception  and  irregularities.   Hence  the  20-day 
examination  period  should  be  given  a  mandatory  effect. 

cmr  ^t  ^^^^  ^^  noted  from  a  reading  of  Elections  Code  Section 
5025,  this  20-day  examination  period  is  designed  to  precede  the 
printing  process.   That  section  provides  in  relevant  part. 

Based  on  the  time  reasonably  necessary  to  prepare  and  print  the 
arguments  and  sample  ballots  and  to  permit  the  20-day  public 
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examination  process.  .  .  ."  This  "20-day  examination  period" 
found  its  genesis  in  recent  amendments  to  the  California 
Elections  Code  (Stats.  1980,  c.  710,  pp.  2182-2183,  SS9,  10). 
Those  sections  basically  contemplated  a  holding  period  by 
providing  that  "Not  less  than  20  days  before  the  clerk  [or 
registrar  of  voters]  submits  the  official  election  materials.  .  . 
for  printing,  the  clerk  shall  make  a  copy  of  such  material 
available  for  public  examination  in  the  clerk's  office."  The 
same  section  further  contemplates  mandate  or  injunctive 
proceedings  to  correct  false  or  misleading  materials  and 
inconsistencies  with  the  requirements. 

Any  actions  brought  during  this  period  will  most  likely  be 
resolved  without  any  need  for  interference  in  the  printing 
process.   This  20-day  examination  period  is  intended  to  avoid  the 
dilemma  which  results  from  an  llth-hour  proof  of  fraud,  deception 
or  irregularity  in  the  voting  pamphlet,  where  the  court  must 
balance  the  need  to  remedy  such  fraud,  deception  or  irregularity 
against  the  fact  that  there  is  no  time  to  correct  the  errors 
without  substantial  interference  with  the  election  schedule. 

In  Opinion  No.  80-57,  this  office  concluded  that  the  90-day 
rule  in  Government  Code  Section  34460  on  the  filing  of  initiative 
petitions  was  directory  because  we  could  discern  no  reasonable 
public  purpose  to  be  served  by  a  mandatory  interpretation  of  that 
rule.   In  the  instant  case,  as  noted  above,  this  20-day 
examination  period  is  designed  to  promote  two  important  public 
interests.   First,  it  will  enable  interested  parties  to  expose 
fraud,  deception  and  irregularity.   Second,  it  obviates  the 
Hobson's  choice  which  courts  inevitably  face  when  llth-hour 
remedies  are  required,  for  such  remedies  are  costly,  at  the  very 
least  (e.g  .television  advertising)  and  may  be  impossible  to 
effect  without  stopping  the  election;  yet  in  the  absence  of  some 
remedy  the  electoral  process  may  be  fatally  compromised.   Hence 
it  must  be  concluded  that  these  provisions  serve  important  public 
purposes  and  must  be  deemed  mandatory.   Failure  to  comply  with 
them  threatens  the  integrity  of  the  electorial  process,  the 
credibility  of  which  lies  at  the  foundation  of  the  democratic 
ethos  -  government  by  informed  consent. 

Your  fourth  question  asks  whether  the  "20-day  examination 
period"  is  applicable  to  a  determination  by  the  Board  of 
Supervisors  to  call  a  special  election  for  the  purpose  of 
submitting  a  charter  amendment  at  that  special  election.   As 
noted  above,  California  Constitution  Article  XI,  Section  3(b), 
provides  two  methods  for  the  submission  of  charter  amendments: 
(1)  through  initiative  petition,  (2)  by  the  Board  of  Supervisors 
on  its  own  motion.   Your  question  is  whether  the  20-day 
examination  period  for  the  review  of  arguments  applies  to 
arguments  submitted  for  or  against  any  measure  submitted  by  the 
Board  of  Supervisors. 
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There  are  several  reasons  why  the  same  20-day  examination 
period  applies  to  initiative  charter  amendments  whether  they 
emanate  from  the  electorate  or  from  the  Board  of  Supervisors. 
First,  the  Elections  Code  provisions  governing  the  submission  of 
ballot  arguments  apply  to  "any  proposed  amendments  to  a  city 
charter."   (Emphasis  added.)   Elections  Code  5010.   Second,  San 
Francisco  Administrative  Code  Section  5.74  contemplates  the 
submission  of  arguments  for  or  against  "any  measure  which  is  to 
be  voted  on  at  any  election  in  the  city  and  county."   (Emphasis 
added.)   Third,  consistent  administrative  construction  and 
practice  have  treated  proposed  amendments  to  the  charter  exactly 
the  same,  whether  arising  from  initiative  petition  or  emanating 
from  the  Board  of  Supervisors.   Arguments  are  accepted  for  or 
against  both  types  of  charter  amendment  proposals.   Finally, 
there  is  no  basis  in  reason  for  concluding  that  the  Elections 
Code  and  Administrative  Code  confer  a  right  to  submit  arguments 
in  connection  with  initiative  charter  amendments  but  not  in 
connection  with  amendments  emanating  from  the  Board  of 
Supervisors. 

Arguments  are  designed  to  promote  the  public  interest  of 
informing  the  electorate  of  diverse  points  of  view.   Proposed 
amendments  to  a  city  charter,  wherever  they  find  their  genesis, 
deal  with  the  city's  organic  law,  i.e.  the  basic  ground  rules  of 
our  municipal  system  of  government.   That  one  type  of  amendment 
(emanating  from  the  Board  of  Supervisors)  should  be  treated 
differently  than  another  (arising  from  an  initiative  petition) 
makes  no  sense.   The  public's  need  for  debate  is  of  the  same  if 
not  greater  dignity  when  a  proposition  comes  from  the  Board  of 
Supervisors  and  has  not  run  the  gauntlet  of  a  petition-gathering 
campaign. 

The  Board  of  Supervisors'  long-standing  practice  also 
contemplates  the  submission  of  arguments  in  connection  with 
proposed  charter  amendments  when  they  are  submitted  to  the  Board 
of  Supervisors.   Attached  as  Exhibit  B  to  this  opinion  is  the 
Revised  Schedule,  issued  on  June  5,  1981,  by  the  Clerk  of  the 
Board  of  Supervisors,  regarding  the  Board  of  Supervisors'  action 
on  charter  amendment  proposals  for  submission  at  the  election  of 
November  3,  1981.   That  schedule  clearly  contemplates  submission 
of  arguments  by  the  Board  of  Supervisors.   It  is  evident  that  if 
the  Board  of  Supervisors  may  submit  arguments,  so  too  may  members 
of  the  public. 

CONCLUSION 

In  summary,  you  are  advised  that  the  City  is  empowered  by 
the  State  Legislature  to  adopt  a  procedure  for  submission  of 
ballot  arguments  in  connection  with  proposed  charter  amendments 
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submitted  to  the  voters  whether  they  emanate  from  initiative 
petitions  or  from  the  Board's  own  motion.   Because  of  deadlines 
in  those  procedures,  initiative  petitions  should  be  filed  at 
least  88  days  prior  to  the  election  but  in  no  case  later  than  the 
81th  day  where  special,  effective  efforts  are  made  to  warn 
citizens  that  a  petition  may  be  filed  and  that  they  may  submit 
arguments.   Both  state  law  and  the  City's  procedures  confer  a 
substantive  right  on  interested  parties  to  submit  arguments. 

You  are  further  advised  that  any  such  charter  amendments 
which  are  presented  to  the  electorate  in  violation  of  the 
statutory  provisions  relating  to  the  submission  of  arguments  as 
discussed  herein  would  violate  such  substantive,  important  rights 
of  the  voters  as  to  cast  a  serious  doubt  and  cloud  over  the  whole 
election.   Hence,  in  submitting  these  proposed  charter  amendments 
the  City  and  County  of  San  Francisco  must  safeguard  the  rights  of 
all  interested  parties  to  submit  arguments  and  to  take  full 
advantage  of  the  20-day  examination  period  in  order  to  protect 
the  electoral  process  from  corrupting  fraud  or  deception  and  from 
any  irregularities. 

Respectfully  submitted. 


IRK  E.  DELVENTHAL 
Deputy  City  Attorney 


APPROVED: 
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To: 


From: 


MEMORANDUM 
All  Interested  Parties 

Jay  Patterson 
Registrar  of  Voters 


Subject:    Proposed  Initiative  -  President  of  Board 

At  11:00  a.m.,  this  morning,  August  13,  1981,  I  was 
informed  by  proponent  Robert  Guichard  that  by  5:00  p.m.  tomorrow. 
Friday,  August  14,  1981,  he  plans  to  submit  his  inifiaiive 
petition  relating  to  the  presidency  of  the  Board  of  Supervisors. 

Tomorrow  is  also  the  last  day  for  the  submission  of  ballot 
arguments  for  and  against  a  measure  to  be  voted  on  at  the  general 
municipal  election  on  November  3,  1981.   See  San  Francisco 
Administrative  Code  Section  5.74. 

The  administrative  rule  of  this  office  has  been  that 
initiative  petitions  must  be  submitted  one  week  prior  to  the 
deadline  for  submission  of  arguments  in  order  to  enable  affected 
parties  to  examine  the  propositon  and  to  determine  whether  to 
submit  arguments. 


In  order  to  accommodate  proponents  of 
the  past  made  exception  to  my  rule  on  submis 
so  as  to  allow  filings  of  the  petition  at  or 
for  the  submission  of  arguments.   However,  i 
have  allowed  late  filing  of  petitions,  I  hav 
parties  I  know  to  be  interested  in  and/or  af 
proposal,  an  opportunity  to  submit  arguments 
initiative  which  may  come  in  at  or  near  the 
avoid  prejudice  attending  the  submission  of 
result,  affected  parties  may  not  be  able  to 


initiatives  I  have  in 
sion  of  the  petition 

near  the  deadline 
n  those  cases  where  I 
e  afforded  those 
fected  by  the 

regarding  an 
deadline  in  order  to 
a  measure  where,  as  a 
submit  arguments. 


Should  the  measure  be  included  on  the  November  ballot,  it 
is  possible  that  you  and/or  other  interested  parties  might  be 
interested  in  submitting  arguments  for  or  against. 

You  are  therefore  notified  that  you  may  submit  ballot 
arguments  for  or  against  the  proposed  charter  amendment  before 
the  deadline  at  5:00  p.m.  tomorrow. 


EXHIBIT  / 


(15)  558-3417 


Room  155.  City  Hall 


San  Francisco  94102 


If  the  initiative  petition  containing  the  requisite  number 

of  signatures  is  not  filed  in  the  office  of  the  Registrar  of 

Voters  by  5:00  p.m.  tomorrow,  August  14,  1981,  your  check  and 
your  argument  will  be  returned  to  you. 

If  the  initiative  is  submitted  but  is  not  placed  on  the 
November  ballot  or  is  subsequently  removed  for  any  reason,  your 
money  will  be  refunded. 

Copies  of  the  rules  and  costs  of  ballot  arguments,  as  well 
as  the  full  text  of  the  proposed  measure  are  attached. 


JAY  PATTERSON 
Registrar  of  Voters 
Enclosures 


BOARD  OF  SUPERVISORS 
,  Room  235,  City  Hall 
San  Francisco,  CA   94102 


June  5,  1981 


TO  WHOM  IT  MAY  CONCERN: 


•Subject:     Revised  Schedule  for  Proposed  Charter 
ffraendments  tor  the  Election  of 
November -3,  1981 


Because  of  recent  changes  in  the  Elections  Code 
which  have  just  been  brought  to  ojr  attention,  a 
Revised  Schedule  has  been  prepared  and  Is  furnished 
herewith.   This  supersedes  the  schedule  Issued  with 
my  memorandum  of  March  23,  1981. 

Please  note  that  various  key  dutes  have  been 
advanced  b^  3  weeks.   This  Is  necessary  In  order  to 
provide  for  a  newly  mandated  20-dey  public  Inspection 
period  In  the  Office  of  the  Registrar  of  Voters  for 
ballot  arguments  and  other  official  election  materials. 


.^.^t 


GILBERT   H.    BOREMA? 
Clerk  of  the  Board 


Attachment 
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BOARD  OF  SUPERVISORS 
Rooa  235,  City  Hall 
San  Franc isco,  CA   94102 

June  5,  1981 

REVISED  SCHEDULE  OF  DATES  FOR  BOARD  OF  SUPERVISORS'  ACTION  ON  CHARTER 
A>r£K?:?ENTS  PROPOSED  FOR  SUBMISSION  AT  THE  ELECTION  OF  NOVEMBER  3,  19151. 

Days 

Before 

Election 


155 


June  1.  1981 


'  I 


125 
120 
113 
109 


July  1,  1981 
July  6,  1981 
July  13,  1981 
July  17,  1981 


Last  regular  Board  meeting  for 
Introduction  of  amendment  In  writing 
by  a  Board  member;  upon  Introduction 
referred  to  Legislative  and  Personnel 
Consslttee . 

Committee  shall  not  report  amendment 
beck  to  Board  until  reported  on  within 
specified  tine  Limits  by: 

City  Attorney  -  ell  eiiendments, 
for  preparation  or  epprovel  es 
to  form  (10  days) . 

Mayor,  Chief  Administrative 
Officer,  appropriate  boards  end 
connt'.sslons  (10  days). 


Controller 
(10  deys) . 


flll  emendments 


^ Revisions  (City  Attorney,  7  deys: 
Controller,  Hcyor,  Chief  Adminis- 
trative Officer,  boards  end 
coasnissions  (10  days)  . 

Lest  day  for  Special  Committee  hearing 
for  reference  to  Board. 

Lest  dey  for  first  eppeerence  on 
Boerd  calendar. 

Last  regular  Boerd  meeting  for  Board's 
order  of  submission  to  electorate. 

Last  dey  for  submission  to  Registrar. 


BALLOT  ARGUMENTS  AND  ENDORSEMENTS 
99       July  27,  1981 


90      Auguft  5,  1981 


.85      August  10,  1981 


81      August  lA,  1981 


Last  day  to  introduce  proposed  Board 
of  Supervisors'  bellot  erguments. 

Lest  dey  for  Conmlttee  heerlng  on 
Board's  ballot  erguments. 

Lest  dey  to  adopt  motion  epprovlng 
Board's  erguments,  including  by 
reference  full  text  thereof  end 
endorsements,  if  eny. 

Lest  dey  for  submission  of  bellot 
erguments  to  the  Registrar  of  Voters 
by  the  Mayor.  Board  of  Supervisors 
or  the  public 


CITY  AND  COUNTY  OF  SAN  FRANCISCO 
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OTTAnoRNEy  qOCUWENTS  iu^r* ' 
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tr  OPINION  NO.  49-81 


SUBJECT:  Delegation  to  Private  Parties  of  the  Power  to 

Approve  Street  Use  Permits 

REQUESTED  BY:     The  Honorable  Wendy  Nelder 

Member,  San  Francisco  Board  of  Supervisors 

PREPARED  BY:      Julian  E.  Hultgren 

Deputy  City  Attorney 

QUESTION  PRESENTED 

Would  it  be  legal,  after  improvement  of  Maiden  Lane  through 
formation  of  an  assessment  district,  to  grant  the  power  of 
approving  or  denying  permits  for  special  street  use  (e.g.  street 
parties  or  festivals)  to  the  Maiden  Lane  property  owners  and/or 
residents  and/or  a  committee  representing  such  groups? 

CONCLUSION 

Such  a  transfer  of  control  over  the  use  of  public  streets 
to  private  parties  would  be  an  unlawful  delegation  of  municipal 
power  and,  therefore,  invalid. 

ANALYSIS 

The  use  of  streets  and  highways  for  general  travel  is  a 
public  right,  but  use  for  private  business  or  other  extraordinary 
purposes  is  a  special  privilege  and  subject  to  reasonable 
regulation.   People  v.  Galena  (1937)  24  Cal.App.2d  Supp.  770, 
775.   Regulation  of  the  use  of  public  streets  is  an  exercise  of 
governmental  police  pov/er.   Matter  of  Application  of  Lee  (1915) 
28  C.A.  719,  727-728. 

The  basic  principle  that  discretionary  powers  of  government 
■ay  not  be  delegated  is  stated  in  Knight  v.  Eureka  (1898)  123 
Cal.  192,  at  page  194: 

"[T]he  powers  conferred  upon  a  municipal 
corporation  involving  the  exercise  of  judgment  or 
discretion  are  in  the  nature  of  public  trusts,  and 
cannot  be  delegated  to  others." 
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This  principle  was  applied  in  Egan  v.  San  Francisco  (1913) 
165  Cal.  576.   In  that  case  the  court  was  called  upon  to 
determine  the  validity  of  an  agreement  providing  for  erection  by 
a  private  association  of  an  opera  house  which,  upon  completion, 
would  be  owned  by  the  City.   The  agreement  also  provided  that 
"the  occupation,  control,  management  and  possession"  of  the  opera 
house  would  be  vested  in  a  board  of  fifteen  (15)  trustees,  only 
four  (4)  of  whom  were  to  be  city  officials  or  appointees  of  city 
officials.   The  court  held  the  agreement  was  an  improper  attempt 
to  delegate  discretionary  governmental  power  to  private  parties 
and,  accordingly,  was  invalid.   At  page  583  the  court  says: 

"The  public  use  of  public  property  cannot,  under 
any  provisions  of  charter  or  statute  to  which  our 
attention  has  been  directed,  coexist  with  private 
management  and  control  of  such  property. 


II 


Governmental  attempts  to  delegate  to  private  parties 
absolute  power  to  arbitrarily  exercise  decision-making  functions 
have  been  regularly  declared  invalid.   In  Ex  Parte  Sing  Lee 
(1892)  96  Cal.  354,  an  ordinance  provided  that  issuance  of  a 
permit  for  operation  of  a  laundry  was  conditional  upon  obtaining 
consent  from  a  majority  of  property  owners  in  the  surrounding 
four-block  area.   The  court  held  that  this  attempt  to  make  the 
right  to  use  property  for  a  lawful  business  dependent  upon  the 
unrestricted  will  and  caprice  of  private  property  owners  was  not 
a  proper  exercise  of  the  police  power.   Coon  v.  Board  of  Public 
Works  (1908)  7  Cal.App.  760,  762,  involved  an  ordinance 
requiring,  as  a  condition  to  issuance  of  a  livery  stable  permit, 
consent  of  property  owners  within  200  feet  of  the  proposed 
stable.   This  was  declared  void  "...  because  it  vests  in 
private  individuals  the  arbitrary  power  to  determine  whether  the 
owner  of  real  property  may  use  it  in  the  pursuit  of  a  lawful 
occupation. " 

These  cases  are,  of  course,  factually  distinguishable  from 
the  situation  posed  by  your  question.   They  involved  private  land 
use,  rather  than  public  streets,  and  unregulated  power  vested  in 
private  parties,  rather  than  power  subject  to  reasonable 
standards.   However,  even  if  standards  are  established  for  the 
approval  or  disapproval  of  street  use  permits,  the  attempt  to 
vest  such  judgment  and  discretion  in  private  parties  would  be  an 
unauthorized  surrender  of  the  police  power.   The  case  of  McNeil 
V.  City  of  South  Pasadena  (1913)  166  Cal.  153  directly  involved 
the  question  of  a  city's  power  over  its  streets  and  its  inability 
to  surrender  that  power  to  private  parties.   The  City  had  granted 
a  franchise  to  the  Pacific  Electric  Railway  Company  and  Pacific 
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Electric  had  agreed  to  pave,  at  its  cost,  one-fourth  of  the 
adjacent  street.   Subsequently,  the  city  awarded  a  contract  for 
the  entire  paving  job.   The  court  held  that  the  city  had  not,  by 
the  agreement  with  Pacific  Electric,  surrendered  any  of  its 
control  over  the  street  and,  therefore,  was  fully  competent  to 
make  its  own  contract  for  improvement  of  the  whole  of  the 
street.   The  principle  upon  which  the  court  reached  its  decision 
is  stated,  at  page  155,  as  follows: 

"The  improvement,  regulation  and  control  of  the 
highways  within  a  municipality  call  for  the  exercise 
of  a  delegated  governmental  power,  a  function  which 
the  municipality  itself,  neither  by  ordinance  nor  by 
contract,  can  surrender  or  impair." 

A  municipality's  control  over  its  streets  being  a 
governmental  power  it  cannot  surrender,  it  necessarily  follows 
that  an  attempt  to  delegate  a  portion  of  this  control  to  private 
parties  would  be  unauthorized  and  void.   The  City  holds  its 
streets  as  the  representative  of  the  people  and  in  trust  for 
purposes  of  public  travel  (People  v.  County  of  Marin  (1894)  103 
Cal.  223,  231)  and  its  duties  and  powers  under  such  trust  may  not 
be  surrendered  or  delegated  to  private  parties. 


Respectfully  yours,  ^^ 

^;?ulian  E.  Hultg/en   / 
Deputy  City  Attorney 


APPROVED   BY! 


vu\a.k/L  CUv>j^^a 


/   GEORgE  AGNOST 
City  Attorney 
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Office  of  City  Attorney 


George  Agnost, 
^  City  Attorney 
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OPINION   NO.    81-50 


SUBJECT: 


REQUESTED  BY: 


PREPARED  BY: 


Collection  of  Municipal  Hotel  or  Apartment 
License  Fees  on  Property  Owned  by  the  University 
of  California,  Hastings  College  of  Law 

ROBERT  C.  LEVY 

Superintendent  of  Bureau  of  Building  Inspection 

ROBIN  REITZES  MAN ION 
Deputy  City  Attorney 

QUESTION  PRESENTED 


May  the  City  and  County  of  San  Francisco  collect  the 
Municipal  Hotel  or  Apartment  License  Fee  (as  required  by  San 
Francisco  Municipal  Code,  Part  III,  Article  2,  Section  160)  on 
the  student  housing  facility  at  260  McAllister  owned  by  the 
University  of  California,  Hastings  College  of  Law? 

CONCLUSION 


No. 


ANALYSIS 


ty  has  recently  been 
ney.   (Op.  No.  81-2, 

determined  that 
force  its  building 
owned  or  leased  by 
University"]  for 
s i ty  of  California 


The  regulation  of  this  specific  proper 
the  subject  of  an  opinion  by  the  City  Attor 
January  16,  1981).  In  that  opinion,  it  was 
while  it  was  impermissible  for  a  city  to  en 
and  zoning  ordinances  on  property  which  is 
the  University  of  California  [hereinafter  " 
educational  purposes  (See  Regents  of  Univer 

V.  City  of  Santa  Monica,  77  Cal.App.3d  130,  143  Cal.Rptr.  276 
(1978),  the  municipality  may  enforce  health 
standards  on  property  being  used  for  non-ed 
residential  purposes. 

It  was  reasoned  that  the  University  is  not  immune  from  all 
regulation  and  that  "general  police  power  regulations  governing 
private  persons  and  corporations  may  be  applied  to  the 


143  Cal.Rptr. 
and  safety 
ucational. 
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University."   San  Francisco  Labor  Council  v.  Regents  of 
University  of  California,  26  Cal.3d  785,  789,  608  P. 2d  277,  163 
Cal.  Rptr.  460  (1980).   Furthermore,  serious  public  policy 
considerations  ensue  by  not  enforcing  local  safety  regulations 
against  the  University.   In  Board  of  Trustees  v.  City  of  Los 
Angeles,  49  Cal.App.3d  45,  122  Cal. Rptr.  36  (1975),  for  example, 
the  City  was  allowed  to  enforce  its  zoning  laws  against  the  use 
of  property  leased  by  the  University  to  a  circus.   The  court 
reasoned  that  holding  otherwise  would  create  a  preferential 
status  for  tenants  of  the  University  which  served  no  governmental 
purpose.   The  court  therefore  found  no  preemption  of  a  state 
statute  by  the  local  ordinance. 

At  issue,  then,  is  the  question  of  whether  the  license  fee 
required  by  section  160  is  preempted  by  state  law  or  whether  the 
imposition  of  such  a  fee  impinges  upon  the  sovereignty  of  the 
state.   See  Los  Angeles,  supra,  at  49. 

The  collection  of  fees  by  a  municipality  is  governed  by 
section  6103  of  the  Government  Code,  which  states: 

Neither  the  state  nor  any  county,  city, 
district,  or  other  political  subdivision,  nor 
any  public  officer  or  body,  acting  in  his 
official  capacity  on  behalf  of  the  state,  or 
any  county,  city,  district,  or  other 
_  political  subdivision,  shall  pay  or  deposit 

p         any  fee  for  the  filing  of  any  document  or 

paper,  or  for  the  performance  of  any  official 
service  .... 

»An  exception  to  section  6103  permitting  the  collection  of 
fees  for  inspections,  permits  and  plan-checking  is  contained  in 
Government  Code  section  6103.7.   That  section,  however,  does 
exempt  the  collection  of  fees  or  charges 

from,  the  state  or  its  agencies  when,  and 
to  the  extent  that,  such  inspection  or 
services  are  otherwise  required  by  law,  to  be, 
and  are  in  fact,  performed  by  another 
governmental  agency. 
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In  Santa  Monica,  supra,  at  137,  section  6103.7  was  discussed 
in  relation  to  an  attempt  by  the  City  of  Santa  Monica  to  collect 
construction  permit  fees  from  the  University,  which  has  leased  a 
building  for  educational  purposes.   The  City  argued  that  even  if 
the  University  was  immune  from  regulation  with  respect  to  its 
educational  facilities,  the  University  failed  to  meet  the 
guidelines  to  be  exempted  from  section  6103.7,  i.e.,  that  the 
same  services  are  required  to  be  performed  by  law  by  another 
governmental  agency  and  the  services  were  in  fact  performed  by 
another  governmental  agency.   However,  the  court  was  satisfied 
with  the  response  of  the  University: 

[Its]  powers  of  governance  include  authority 
to  design,  inspect  and  construct  educational 
facilities;  ...  it  was  amply  demonstrated  by 
affidavits  filed  in  the  trial  court  that  its 
full-time  staff  of  licensed  architects, 
engineers  and  building  inspectors  drafted 
plans,  reviewed  construction,  and  inspected  the 
educational  facilities;  and  .  .  .  the 
construction  was  approved  by  the  Office  of 
Architects  and  Engineers  of  the  University  of 
California  at  Los  Angeles  and  the  state  fire 
marshal  (Health  &  Saf.  Code,  §13108,  Cal. Admin. 
Code  tit.  19).   Therefore,  assuming,  without 
deciding,  that  section  6103.7  might  otherwise 
subject  the  Regents  to  fees  for  plan-checking 
or  inspection  imposed  by  local  ordinance,  it 
appears  that  the  conditions  of  the  statute  are 
amply  satisfied  by  the  demonstrated  action  of 
the  Regents  in  the  present  case.   [Emphasis 
supplied.] 

It  appears,  then,  that  the  crucial  fconsideration  in 
determining  the  applicability  of  section  6103.7  is  not  whether 
the  University  is  utilizing  the  building  for  educational  purposes 
(since  sections  6103  and  6103.7  apply  to  all  state  agencies)  but 
whether  it  has  met  the  specific  requirements  of  section  6103.7. 


L 
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Section  160  was  passed  in  1978  as  an  emergency  measure,  the 
nature  of  the  emergency  being  in  part: 

1)   that  funds  are  immediately  required  to 
insure  continued  operation  of  the  Bureau  of 
Building  Inspection  of  the  Department  of 
Public  Works,  and  that  the  uninterrupted 
operation  of  said  bureau  is  dependent  upon 
increased  license  fee  revenue  .  .  . 

Whereas  section  6103.7  provides  that  section  6103  does  not 
apply  to  fees  or  charges  imposed  by  a  city  and  county  "as  a 
reasonable  and  nondiscriminatory  inspection  fee  to  defray  the 
costs  of  the  inspection",  if  the  very  same  type  of  inspection  is 
required  by  law  to  be,  and  is  actually  being  performed  by, 
another  governmental  agency,  no  such  fee  can  be  imposed  on  the 
state  entity. 

The  purpose  of  the  license  fee  imposed  by  section  160  is  to 
defray  the  cost  of  a  routine  annual  inspection  by  the  Bureau  of 
Building  Inspection.   Section  86  of  the  Municipal  Code,  Part  III, 
Article  2,  which  was  enacted  concurrently  with  Section  160, 
provides  for  a  similar  annual  license  fee  for  apartment  houses. 
Section  86  specifically  states  that  the  purpose  of  said  fee  is  to 
"defray  the  cost  of  inspection  and  regulation  by  the  Bureau  of 
Building  Inspection  of  the  Department  of  Public  Works  .  .  .  ." 
The  code  further  states  that  this  "inspection  and  regulation 
shall  be  made  by  the  Bureau  of  Building  Inspection  of  the 
Department  of  Public  Works  at  least  once  a  year  and  as  often 
thereafter  as  may  be  deemed  necessary." 

The  letter  of  Aletha  R.  Owens,  General  Counsel  for  Hastings, 
indicates  that  the  college  is  routinely  inspected  by  the  State 
Fire  Marshal,  as  well  as  by  the  Hastings  Office  of  Architects  and 
Engineers  and  Facilities.   If  true,  that  would  fall  within  the 
guidelines  of  section  6103.7,  as  interpreted  in  Regents  of 
University  of  California  v.  Santa  Monica,  supra. 
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Given  the  function  of  the  license  fee,  it  is  our  opinion, 
and  you  are  so  advised,  that,  on  the  basis  of  Govt.  Code  section 
6103.7,  and  its  interpretation  in  Santa  Monica,  supra,  Hastings 
Law  School  would  be  exempt  from  the  payment  of  the  license  fee. 
It  is  evident  that  the  court  has  construed  the  University  of 
California's  subjection  to  the  State  Fire  laws,  coupled  with  its 
own  staff  of  architects  and  engineers,  as  fulfilling  the 
requirements  of  section  6103.7. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


ROBIN  REITZES  MAmON 
Deputy  City  Attorney 


Approved : 


.^.  ....JL  CU 


-U^' 


'   City  Attorney 


RRM/vh 


;ity  and  County  of  San  Francisco: 


Office  of  City  Attorney 


George  Agnost, 
^  City  Attorney 
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SUBJECT : 


REQUESTED  BY; 


Abandonments  and  Discontinuances;  Municipal 
Railway  Lines;  Authority  of  Board  of  Supervisors, 
Charter  Section  3.595(c) 

GILBERT  H.  BOREMAN 
Clerk  of  the  Board 


PREPARED  BY: 


MCMORRIS  M.  DOW 
Utilities  General  Counsel 


KATHLEEN  A.  FOLEY 
Deputy  City  Attorney 


QUESTION  PRESENTED 

In  considering  a  proposed  resolution  disapproving 
abandonments  of  all  or  part  of  several  Municipal  Railway  lines, 
is  the  board  bound  to  consider  only  the  omnibus  resolution  draft 
incorporating  the  resolutions  proposed  by  tne  Public  Utilities 
Commission,  or  may  it  consider  each  proposed  line  abandonment  or 
partial  abandonment  separately? 

CONCLUSION 

In  its  discretion  the  Board  may  consider  the  omnibus 
resolution  in  its  entirety,  or  it  may  divide  the  question  and 
consider  each  line  abandonment  or  discontinuance  separately. 
Nine  votes  are  required  to  disapprove  the  omnibus  resolution. 
The  same  number  of  votes  is  required  for  each  line  abandonment  if 
the  question  is  divided. 

ANALYSIS 

Section  2.101  of  the  Charter  states,  in  its  first  paragraph 

"The  powers  of  the  city  and  county,  except  the 
powers  reserved  to  the  people  or  Delegated  to  other 
officials,  boards  or  commissions  by  this  charter, 
shall  be  vested  in  the  ooard  of  supervisors  and 
shall  be  excercised  as  provided  in  this  charter." 


115)  864-1952 


214  Van  Ness  Avenue 


San  Francisco  94102 


Gilbert  H.  Boreman 


September  8,  1981 


OPINION  NO.  81-51 


One  of  the  powers  "...  delegated  to  other  officials, 
boards  or  commissions  .  .  ."is  the  power  to  manage,  supervise, 
maintain,  extend,  operate  and  control  all  public  utilities  owned 
by  the  city  (Charter  Sec.  3.591),  including  the  Municipal  Railway 
(Charter  Sec.  3.592),  which  power  is  delegated  to  the  Public 
Utilities  Commission.   Without  more,  the  matter  of  abandonments 
or  discontinuances  of  all  or  parts  of  individual  transit  lines 
would  be  solely  a  matter  for  that  commission. 

However,  the  voters  in  1943  adopted  an  amendment  to  the 
Charter  limiting  the  authority  of  the  Public  Utilities  Commission 
to  one  of  recommending  to  the  Board  of  Supervisors  abandonments 
or  discontinuances,  by  language  now  found  in  Charter  Sec. 
3.595(c)  reading,  in  part,  as  follows: 

".  .  .  no  line  of  street  railway,  bus  line, 
trolley  bus  line  or  cable  car  line,  or  any  portion 
thereof,  .  .  .  shall  be  abanaoned  nor  shall  the 
service  be  discontinued  thereon  except  upon 
recommendation  by  .  .  .  [the  agency  responsible  for 
public  transit]  ...  in  writing,  to  the  board  of 
supervisors.   The  recommendation  of  such  agency 
shall  be  acted  upon  by  the  board  of  supervisors 
within  tnirty  days  from  the  receipt  thereof.   For 
the  purpose  of  hearing  such  recommendation  a  public 
hearing  shall  be  held.   If  the  said  recommendation 
is  disapproved  by  at  least  nine  votes  it  shall  not 
become  effective  and  such  services  shall  be 
continued.   If  said  recommendation  is  not 
disapproved  by  nine  votes  of  said.boara  the 
recommendation  shall  become  effective  forthwith 

n 

... 

The  use  of  the  singular  number  and  the  specification  of 
vehicle  types  in  the  phrase  ".  .  .  no  line  of  street  railway,  bus 
line,  trolley  bus  line  or  cable  car  line,  or  any  portion  thereof 
..."  requires  an  interpretation  that  the  board,  in  its  mandated 
public  hearing,  has  the  authority  to  consider  each  recommended 
line  abandonment  or  discontinuance  inaividually ,  and  cannot  be 
deprived  of  that  authority  by  the  action  of  the  Public  Utilities 
Commission  in  comoining  in  one  recommendation  a  number  of  line 
abandonments  or  partial  abandonments. 1 


1  The  authority  of  the  Public  Utilities  Commission  to 
extend  lines  or  to  initiate  new  lines,  assuming  appropriation  of 
funds  with  which  to  operate  them,  is  not  subject  to  approval  by 
the  board,  even  though  new  and  alternate  routings  are  an  integral 
part  of  the  proposed  abandonments  in  Phase  II. 
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An  argument  can  be  made  that  because  all  of  the  recommended 
line  abandonments  are  parts  of  an  integrated  whole 
(implementation  of  Phase  II  of  the  changes  envisioned  in  the 
Municipal  Railway  5-year  plan) ,  they  are  interdependent,  and 
failure  of  the  board  to  adopt  even  one  of  the  recommendations 
would  prevent  implementation  of  Phase  II,  that  the  board  should 
consider  the  several  line  abandonments  or  discontinuances 
recommended  as  one  and  vote  only  on  the  entire  package 
recommended . 

As  the  matter  now  stands  the  board  may  do  so.   A  single 
recommendation  on  several  line  abandonments  and  partial 
abandonments  is  before  the  board  for  public  hearing  ana  vote.   If 
the  board  desires  to  consider  each  line  or  partial  line 
abandonment  individually,  it  can  do  so  procedurally  by  adoption 
of  a  motion  to  divide  the  question.   (Rules  of  Order,  3oaru  of 
Supervisors,  2.17). 

While  the  voters  in  1943  placea  a  curb  on  the  powers  of  the 
Commission  by  imposing  a  review  by  the  board  of  line  abandonments 
and  discontinuances,  the  voters  intended  that  great  weight  be 
given  to  the  commission's  recomendation  because  the  recomenuation 
will  stand,  either  in  its  entirety  or  as  to  each  individual 
abandonment,  unless  there  are  nine  votes  of  the  boara  to 
disapprove  the  recommendation.   Further,  failure  of  the  board  to 
act  within  30  days  is  aeemed  to  oe  approval  of  the  recommendation, 

Respectfully  submitted, 

i<lcMOKRIS  M.  DOW 
Utilities  General  Counsel 

KATHLEEN  A.  FOLEY  (f"^ 
Deputy  City  Attorney 


APPROVED: 


'^^t'Yp  (AC^^x^T 

GEORGE  ^GNOSI,  City  Attorney 
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ty  and  County  ot  San  Francisco: 


Cilice  of  City  Attorney 


George  Agnost, 
City  Attorney 
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OPINION  NO.  81  -  52 


SUBJECT: 

REQUESTED  BY: 
PREPARED  BY: 


INITIATIVE  CHARTER  AMENDMENTS  -  DISCRETION  OF 
BOARD  OF  SUPERVISORS  REGARDING  WHEN  TO  SUBMIT  THE 
INITIATIVE  CHARTER  A.MENDMENT 


Hon.  OUENTIN  L.  KOPP 
Board  of  Supervisors 

BURK  E.  DELVENTHAL 
Deputy  City  Attorney 

QUESTIONS  PRESENTED 


""CUMENTs  DEPT. 


1.  V7hen  an  initiative  charter  amendment  petition, 
proposing  to  change  the  method  for  selecting  the  president  of  the 
Board  of  Supervisors,  contains  the  requisite  number  of  valid 
signatures  of  registered  voters  and  designates  January  8,  1982, 
as  Its  implementation  date,  must  the  Board  of  Supervisors  submit 
the  initiative  to  the  voters  prior  to  that  deadline,  when  the 
petition  IS  filed  too  late  for  its  inclusion  in  the  general 
election? 

2.  V7hen  the  initiative  petition  is  filed  too  late  for  its 
inclusion  in  the  general  election  preceding  the  designated  date, 
may  the  Board  of  Supervisors  call  a  special  election  for  the 
purpose  of  presenting  that  initiative  and  consolidate  it  with 
that  general  election? 

3.  On  what  basis  does  the  registrar  conclude  that  an 
initiative  petition  must  be  filed  no  later  than  the  8Tst  day 
prior  to  the  election  at  which  it  will  be  presented  to  the  voters? 

4.  If  an  initiative  petition  bearing  on  its  face  the 
requisite  number  of  signatures  is  filed,  but  upon  verification 
the  registrar  of  voters  determines  that  it  contains  an 
insufficient  number  of  valid  signatures,  may  the  proponents  of 
the  petition  submit  supplemental  sections  to  that  petition? 


CONCLUSIONS 


1.      No. 


2.  No. 

3.  See   Opinion  No.    81-48. 

4.  Yes. 
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ANALYSIS 

When  an  initiative  charter  amenr^rrcnt  petition,  proposing  to 
change  the  method  for  selecting  the  president  of  the  Board  of 
Supervisors,  contains  the  requisite  number  of  valid  signatures  of 
registered  voters  and  designates  January  8,  1982,  as  its 
implementation  date,  m.ust  the  Board  of  Supervisors  submit  the 
initiative  to  the  voters  prior  to  that  deadline,  when  the 
petition  is  filed  too  late  for  its  inclusion  in  the  general 
election  preceding  the  designated  date? 

The  California  Constitution,  Article  XI,  Section  3(b)  and 
Government  Code  Sections  34451  et  seq.  promulgate  the  basic  power 
of  the  people  to  initiate  charter  amendments  by  petition  .   In 
particular  Government  Code  Section  34459  empowers  the  Board  of 
Supervisors  to  submit  proposed  charter  amendments,  whether 
emanating  from,  the  Board  of  Supervisors  or  from  initiative 
petition  of  the  electorate, 

...  at  either  a  special  election  called  for 
that  purpose  or  at  any  general  or  special 
election. 

Neither  the  Elections  Code  nor  the  Constitution  empowers 
the  proponents  of  a  petition,  by  the  mere  placement  of  language 
in  that  petition,  to  compel  the  Board  of  Supervisors  to  submit 
the  initiative  by  a  certain  date  or  at  a  certain  election. 

The  earliest  cases  involving  this  issue  are  Lubliner  v. 
Alpers  (1904)  145  Cal.  291  and  Moore  v.  City  Council  of  Los 
Angeles  (1922)  58  Cal.App.  555.   Both  upheld  the  discretion  of 
the  local  legislative  body  to  determine  when  to  submit  proposed 
initiative  charter  amendments  despite  contentions  that  submission 
must  occur  by  a  certain  date  or  at  a  certain  election. 

In  Ault  V.  Council  of  San  Rafael  (1941)  17  Cal. 2d  415, 
proponents  had  filed  an  initiative  petition  proposing  a  charter 
amendment  for  submission  to  the  voters.   The  county  clerk 
verified  that  the  petition  contained  the  requisite  number  of 
signatures.   The  petition  called  for  the  city  to  publish  the 
petition  v;ithin  15  days  after  it  was  filed  with  the  city  clerk 
and  to  hold  a  special  election  not  less  than  40  days,  nor  more 
than  60  days,  after  such  publication. 

A  writ  of  mandate  v/as  brought  to  force  the  city  council  to 
submit  the  matter  at  an  election  held  within  the  time  limits 
specified  in  the  petition.   However,  the  court  denied  the  writ  of 
mandate,  pointing  out  that  if  it  were  to  grant  the  writ,  the 
election  could  be  held  no  earlier  than  April  2nd  of  the  year  in 


o 
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question.   The  city  council  had  voted  to  submit  the  matter  to  the 
voters  at  the  regularly  scheduled  election  to  be  held  on  April 
14th. 

The  court  noted,  at  417,  that  the  granting  of  a  v/rit  of 
mandate  is  discretionary  and  it  will  be  granted  "only  where 
necessary  to  protect  a  substantial  right  and  only  when  it  is 
shown  that  some  substantial  damage  will  be  suffered  by  the 
petitioner  if  said  writ  is  denied."   The  court  rejected  any 
argument  that  prejudice  would  be  suffered  because  the  initative 
might  be  less  visible  in  the  general  election  and  concluded  that 
there  had  been  no  showing  of  any  injury  that  would  be  suffered  by 
the  short  delay  in  the  submission  of  the  amendment. 

This  office,  in  Opinion  No.  877,  dated  September  20,  1954, 
relied  on  Lubliner,  supra,  and  Moore,  supra,  to  advise  the  Board 
of  Supervisors  that  it  was  not  required  under  law  to  advertise  a 
proposed  charter  amendment  on  the  date  the  initiative  petition 
had  been  filed  with  the  Clerk  of  the  Board  because  the  petition 
could  not  be  deemed  sufficient  unless  and  until  it  had  been 
verified.   Thereafter  the  opinion  advised  that  the  Board  of 
Supervisors  had  discretion  in  determining  whether  to  call  a 
special  election  for  the  submission  of  the  proposed  charter 
amendment,  concluding,  at  page  18: 

Therefore,  pursuant  to  the  Moore  and  Lubliner 
cases,  it  must  be  concluded  that  there  is  no  duty 
to  call  a  special  election  to  submit  the  subject 
charter  initiative,  nor  is  there  a  necessity  that 
it  be  advertised  within  fifteen  days  after  its 
submission.  ...  Of  course,  the  Board  of 
Supervisors,  in  the  exercise  of  the  discretion 
given  it  by  the  express  terms  of  the 
constitutional  provision,  may,  upon  suitable 
procedure,  call  a  special  election  at  an  earlier 
time  than  the  terminal  date  indicated.   However, 
as  the  Constitution  now  reads,  the  calling  of 
such  election  by  the  Board  of  Supervisors  is 
reposed  in  its  complete  discretion. 

See  also  21  Ops.  Cal.  Atty.  Gen.  53  (Opinion  No.  52-245, 
February  18,  1953.)   A  petition  proposing  amendments  to  the 
charter  of  the  city  of  Richmond  had  specifically  requested  that 
the  city  council  submit  the  proposal  at  a  special  municipal 
election  to  be  consolidated  with  the  general  election  of  November 
4,  1952.   The  petition  also  contained  other  requests  regarding 
the  time  and  the  manner  of  publication.   The  petition  was  filed 
after  the  requested  election  date.   The  Attorney  General 
concluded  that  the  requests  were  surplusage  and  therefore  did  not 
vitiate  the  petition,  prevent  its  filing  at  any  time  permitted  by 
the  Constitution,  or  control  the  time  of  the  election. 
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The  opinion  pointed  out,  at  57,  that  the  California 
Constitution  had  authorized  city  charter  amendments  by  initiative 
since  1911  and  that  neither  the  Constitution  nor  any  State 
statutes  had  specificed  any  form  for  the  initiative  charter 
amendment  petition  until  1941,  when  Elections  Code  1806  was 
adopted.   That  section  described  a  form  and  mandated  that  the 
initiative  petition  be  substantially  in  that  form.   The  required 
form  concluded  with  the  request  that  the  proposed  charter 
amendment  be  submitted  to  the  electors  "at  an  election  on  a  date 
to  be  determined  by  the  city  council."   The  opinion  continued,  at 
58: 

Since  [Elections  Code]  section  1806  was 
adopted  to  facilitate  the  exercise  of  a 
pre-existing  and  independent  constitutional  right 
(See  Chester  v.  Hall,  55  Cal.App.  611,  616),  it 
may  be  that  its  requirements  are  merely  directory 
(Stevens  v.  Benson  (Ore.),  91  Pac.  577,  579).   We 
do  not  have  to  go  that  far,  however.   The  fact  of 
the  matter  is  that  the  sponsors  and  signers  of 
the  petition  have  no  control  over  the  time  of  the 
election.   That  is  governed  by  the  Constitution 
alone  or,  so  far  as  the  Constitution  authorizes 
it,  by  the  city  council  (Ault  v.  Council  of  City 
of  San  Rafael,  17  Cal.  2d  415;  Lubliner  v. 
Alpers,  145  Cal.  291;  Moore  v.  City  Council  of 
Los  Angeles,  58  Cal.App.  555).   To  the  extent 
that  the  Constitution  fixes  the  time  of  the 
election  and  permits  it  to  be  either  general  or 
special,  the  petition  signers  cannot  change  that 
result.   To  the  extent  that  the  Constitution 
delegates  any  control  to  the  city  council,  the 
signers  cannot  wrest  it  away.   (Emphasis  added.) 

It  is  clear  from  a  reading  of  these  authorities  that  the 
Board  of  Supervisors  has  the  discretion  to  determine  when  an 
initiative  charter  amendment  may  be  submitted  to  the  voters. 
Further,  the  mere  placement  in  the  text  of  a  proposed  initiative 
of  a  date  for  the  election  or  a  deadline  for  implementation  may 
not  abrogate  the  discretionary  power  of  the  Board  of  Supervisors. 

In  spite  of  these  basic  rules  of  law,  twice  in  1980  this 
office  advised  the  Board  of  Supervisors  that  it  must  submit 
initiative  petitions  proposing  charter  amendments  by  a  certain 
time  and  that  the  failure  of  the  Board  to  do  so  would  amount  to 
an  abuse  of  discretion.   There  are  several  reasons  why  this  case 
is  significantly  different. 
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The  first  instance  involved  an  initiative  petition  to 
abolish  the  district  system  of  electing  supervisors  and  to  return 
the  City  to  the  at-large  system  of  electing  supervisors,  with  the 
first  at-large  supervisors  being  chosen  in  the  November,  1980 
election.   The  petition  had  qualified  for  submission  to  the 
voters,  and  this  office  advised  that  the  Board  was  required  to 
call  a  special  election  sufficiently  in  advance  of  the  November, 
1980  election  so  that  the  matter  could  be  finally  resolved  in 
time  for  aspiring  at-large  supervisors  to  file  their  candidacies 
for  the  November  ballot.   Had  the  Board  waited  and  submitted  the 
proposed  amendment  at  the  November  4  election  and  had  it  been 
adopted,  the  district  supervisorial  system  would  have  been 
abolished  and  replaced  by  an  at-large  system  without  any 
provisions  for  succession,  casting  the  government  of  the  City  and 
County  of  San  Francisco  on  a  sea  of  uncertainty. 

Subsequently  this  office  advised  that  an  initiative 
petition,  proposing  to  restore  the  district  system  and  to  restore 
the  incumbent  district  supervisors  to  their  original  terms  of 
office,  must  be  considered  either  at  the  November  general 
election  or  at  any  special  election  called  for  that  purpose  prior 
to  the  expiration  of  the  district  supervisors'  terms  of  office. 
Again,  failure  of  the  Board  to  submit  the  initiative  before  a 
certain  date  would  have  cast  such  a  cloud  over  the  legislative 
body  of  the  City  and  County  of  San  Francisco  as  to  threaten  the 
effective  exercise  of  some  of  the  City's  sovereign  powers.   It 
was  therefore  concluded  that  the  Board's  failure  to  obtain  a 
resolution  of  the  question  prior  to  the  expiration  of  the 
district  supervisors'  terms  of  office  would  have  amounted  to  an 
abuse  of  discretion. 

The  failure  of  the  Board  to  submit  the  initiative  charter 
amendments  prior  to  the  deadlines  specified  in  those  initiatives 
threatened  not  only  the  future  effective  operation  of  city 
government,  but  also  the  implementation  of  the  initiatives 
themselves.   In  view  of  the  rules  of  law  favoring  the  full 
exercise  of  the  initiative  power  (McFadden  v.  Jordan  (1948)  32 
Cal.2d  330,  332)  and  the  requirement  that  the  law  governing  the 
initiative  power  be  afforded  a  liberal  construction  in  favor  of 
upholding  the  full  exercise  of  the  power  (Pacific  Rock  &  Gravel 
Co.  v.  City  of  Upland  (1967)  67  Cal.2d  666;  Blotter  v.  Farrell 
(1954)  42  Cal.2d  804,  809;  San  Diego  Building  Contractors 
Association  v.  City  Council  of  San  Diego  (1974)  13  Cal.3d  205, 
210),  it  was  concluded  that  the  Board  was  required  to  submit  the 
matters  by  certain  deadlines  to  ensure  the  full  exercise  of  the 
power . 
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In  the  instant  case,  no  such  extreme  circumstances  obtain. 
In  the  event  the  Board  determines  to  submit  the  initiative  at  the 
June,  1982  election  and  so  instructs  its  clerk,  that  action  would 
not  amount  to  an  abuse  of  discretion.   If  the  initiative  is 
adopted,  the  person  it  designates  as  president  of  the  Board  of 
Supervisors  will  take  office  in  June  rather  than  January.   A  six 
months  delay  in  changing  the  presidency  of  the  Board  casts  no 
cloud  of  uncertainty  over  the  deliberations  of  that  body  or  over 
the  operations  of  the  government  of  the  City  and  County  of  San 
Francisco.   Likewise,  the  delay  in  resolving  this  question  does 
not  threaten  the  substance  of  the  initiative,  i.e.,  the 
institution  in  San  Francisco  of  a  new  system  for  selecting  the 
president  of  the  Board.   Finally,  it  is  too  late  to  submit  the 
initiative  for  the  November  election.   As  stated  in  Opinion  No. 
81-48,  an  initiative  petition  proposing  a  charter  amendment  may 
not  be  filed  less  than  81  days  from  the  November  4,  1981 
election.   By  waiting  for  the  June,  1982  election,  the  Board  of 
Supervisors  avoids  the  $300,000.00  to  $500,000.00  cost  of  a 
special  election.   Such  a  determination  would  not  amount  to  an 
abuse  of  discretion.   It  should  be  noted,  however,  that 
Government  Code  Section  34459  does  empower  the  Board  of 
Supervisors  to  call  a  special  election  prior  to  January  8,  1982 
in  order  to  submit  the  proposed  charter  amendment. 

You  are  therefore  advised  that  the  Board  may  submit  the 
proposed  charter  amendment  at  either  a  special  election  called 
for  that  purpose  or  at  the  next  state-wide  general  election  in 
June,  1982.   However,  the  Board's  determination  to  submit  the 
matter  in  June,  and  not  prior  to  the  January,  1982  effective  date 
of  the  proposed  charter  amendment,  would  not  amount  to  an  abuse 
of  discretion. 

In  the  event  the  initiative  petition  is  not  filed  prior  to 
the  deadline  for  filing  initiative  petitions  for  the  general 
election,  may  the  Board  of  Supervisors  call  a  special  election 
for  the  purpose  of  presenting  that  initiative  and  consolidate  it 
with  that  general  election? 

This  question  was  answered  in  Opinion  No.  81-48.   Question 
No.  4  was  whether  the  20  day  examination  period  (upon  which  the 
88th  and  81st  day  deadlines  are  based)  was  applicable  to  a 
determination  of  the  Board  of  Supervisors  to  call  a  special 
election  for  the  purpose  of  considering  the  proposed  charter 
amendment  and  to  consolidate  that  election  with  the  general 
municipal  election.   This  office  opined  that  the  20  day 
examination  period  was  applicable  to  proposed  charter  amendments 
whether  emanating  from  the  Board  of  Supervisors  or  from 
initiative  petitions.   Hence,  the  Board  of  Supervisors  may  not 
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avoid  the  requirements  set  down  in  the  Administrative  Code 
relating  to  public  inspection  by  calling  a  special  election  to  be 
consolidated  with  the  general  election.   In  calling  a  special 
election,  the  Board  must  also  vote  to  submit  that  matter  88  days 
prior  to  the  election  so  as  to  enable  proponents  and  opponents  to 
submit  arguments  by  the  81st  day. 

How  was  the  81st  day  deadline  arrived  at?  The  genesis  of 
the  81st  day  deadline  was  thoroughly  explained  and  analyzed  in 
Opinion  No.  81-48,  pages  1  through  5,  submitted  to  you  on  August 
17,  1931.   There  was  a  typographical  error  in  that  opinion  in 
which  the  deadline  was  referred  to  as  the  80th  day  deadline. 
However  that  error  has  been  corrected.   A  copy  of  the  errata 
sheet  is  attached  to  this  opinion  for  your  information. 

If  an  initiative  petition  proposing  a  charter  amendment 
bearing  on  its' face  the  requisite  number  of  signatures  is  filed, 
but  upon  verification  the  registrar  of  voters  determines  that  it 
contains  an  insufficient  number  of  valid  signatures  of  registered 
voters,  may  the  proponents  of  the  petition  submit  supplemental 
sections  to  that  petition? 

In  Coalition  for  Fair  Rent  v.  Abdelnour  (1980)  107 
Cal.Appd.3d  97,  165  Cal.Rptr.  615,   the  court  held  that  an 
initiative  petition  proposing  a  charter  amendment,  bearing  on  its 
face  the  requisite  number  of  signatures,  which  upon  verification 
was  determined  to  be  insufficient,  could  be  supplemented  by  the 
filing  of  subsequent  sections  of  the  petition.   However,  all 
signatures  must  be  filed  within  the  one  year  deadline  set  down  in 
the  Government  Code. 

Respectfully  submitted. 
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GEORGE  AGNOST 
CITY  ATTORNEY 
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BURK  E.  DELVENTHAL 
Deputy  City  Attorney 
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OPINION  NO.  81  -  48 

Initiative  Charter  Amendments 

Quentin  L.  Kopp 
Board  of  Supervisors 

Burk  E.  Delventhal 
Deputy  City  Attorney 


ON  PAGE  1,  CONCLUSIONS,  No.  1,  last  sentence  which  states: 
Arguments  must  be  submitted  by  the  80st  day  prior  to  the 
election.   The  day  should  be  81st  day  prior  to  the  election. 

ON  PAGE  5,  SECOND  COMPLETE  PARAGRAPH,  fourth  line  which  states: 
"but  in  no  case  later  than  the  80th  day",  the  day  should  be  the 
81st. 

ON  PAGE  5,  SECOND  COMPLETE  PARAGRAPH,  last  sentence  which 
states:   "This  year  the  80th  day  is  August  14,  1981,"  the  day 
should  be  81st. 
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ity  and  County  of  San  Francisco: 


I 


George  Agnost, 
City  Attorney 
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SUBJECT! 


REQUESTED  BY: 


PREPARED  BY; 


Conflict  of  Interest;  Member  of  Board  of 
Supervisors  urging  City  to  accept  a  gift  from  the 
Chairman  of  the  Board  of  a  Corporation  where 
Supervisor  has  handled  legal  matters  for  the 
Corporation. 

Quentin  L.  Kopp 

Member  of  the  Board  of  Supervisors 

Thomas  A.  Toomey,  Jr. 
Chief  Deputy  City  Attorney 


QUESTION  PRESENTED 

1.  Does  a  supervisor  have  a  prohibited  interest  in  a 
resolution  authorizing  the  City  and  County  of  San  Francisco  to 
accept  a  gift  of  $15  million  dollars  offered  by  a  person  who  is 
Chairman  of  the  Board  of  a  corporation  which  has  been  represented 
by  the  supervisor  in  certain  litigation. 

CONCLUSION 


No. 


ANALYSIS 


Supervisor  Quentin  L.  Kopp  has  i 
General  Brewing  Co.  in  certain  litigat 
Board  of  Directors  of  the  General  Brew 
make  a  gift  of  Fifteen  million  dollars 
a  specified  purpose.  The  gift  must  be 
the  Board  of  Supervisors.  Supervisor 
acting  as  attorney  for  the  Chairman  of 
with  the  gift  and  has  no  financial  int 
gift  is  from  the  Chairman  of  the  Board 
Company. 


n  the  past  represented 
ion.   The  Chairman  of  the 
ing  Company  proposes  to 

to  the  City  to  be  used  for 

accepted  by  resolution  of 
Kopp  advises  that  he  is  not 

the  Board  in  connection 
erest  in  the  matter.   The 

and  not  from  the  Brewing 
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Charter  Section  8.105  governs  conflicts  of  interest  and 
other  prohibited  practices.   Section  8.105(a)  prohibits  an 
officer  of  the  city  from  becoming,  directly  or  indirectly, 
interested  in  any  contract,  franchise,  right,  privilege  or  sale 
or  lease  of  prooerty  which  is  authorized  by  him.   Although  this 
particular  transaction  involves  a  gift  to  the  city  it  would 
undoubtedly  ]ead  to  an  agreement  if  accepted.   There  are, 
however,  no  facts  presented  which  would  lead  to  a  conclusion  that 
the  Supervisor  has  a  direct  or  indirect  interest  in  the  gift. 

The  only  other  relevant  provision  of  law  is  Charter  Section 
8.105(c)  which  prohibits  an  officer  from  making  or  participating 
in  making  a  decision  to  influence  a  governmental  decision  in 
which  he  knows  or  has  reason  to  know  that  he  has  a  financial 
interest  as  defined  by  California  Government  Code  Section  87103. 
No  facts  have  been  presented  showing  any  financial  interest  of 
the  supervisor  in  this  matter. 

In  November  1980  a  section  which  prohibited  an  officer  from 
having  an  interest  in  a  matter  for  his  consideration  or 
determination  v;hich  arises  from  a  close  business  association  of  a 
continuing  nature  was  deleted  from  the  conflict  of  interest 
section. 


It  is  therefore  my  opinion  that  Supervisor  Kopp  is  not 
prohibited  from  voting  on  a  resolution  authorizing  the  City  to 
accept  a  gift  to  the  city  and  may  fully  participate  in  any  Board 
of  Supervisors  action  on  the  matter. 

Very  truly  yours, 

GEORGE  AGNOST,  City  Attorney 

THOMAS  A.  TOOMEY,  JR.  <^^^ 
Chief  Deputy  City  Attorney 

^^  (^- 

BU^  E.  DELVENTHAL. 
Deputy  City  Attorney 


ROVED: 
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GEORGE  AGNOST 

CITY  ATTORNEY 
CITY  HALL 
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REQUESTED  BY; 


PREPARFn  BY: 


OPINION  No.  81-54 


rjlbert  H.  Boreman 

Clerk,  Boarri  of  Supervisors 

3urk  E.  Delventhal 
Alice  Suet  Yee  Barkley 
Deputy  City  Attorneys 
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QUESTION  PRESENTED 

Does  an  ordinance  regulating  conversions  or  demolition  of 
residential  hotel  units  regulate  or  control,  "the  height,  bulk, 
setback,  location,  use  or  related  aspects  of  any  building  or 
structure  or  land,  including  but  not  limited  to  the  zoning 
ordinance  and  other  poi-tions  of  the  City  Planning  Code"  as  that 
language  is  used  in  San  Francisco  Charter  Section  7.501? 

ANSWER 


No. 


part: 


ANALYSIS 


San  Francisco  Charter  Section  7.501  provides  in  relevant 


The  city  planning  commission  shall  consider  and 
hold  hearings  on  proposed  ordinances  and 
amendments  thereto  regulating  or  controlling  the 
height,  area,  bulk,  setbacks,  location,  use  or 
related  aspects  of  any  building  or  structure  or 
land,  inci'uding  but  not  limited  to  the  zoning 
ordinance  and  other  portions  of  the  city  planning 
code.   Such  proposals  may  be  initiated  by  the 
board  of  supervisors  and  referred  to  the 
comm.ission,  or  they  may  be  initiated  by  the 
commission  itself.   In  the  case  of  a 
reclassification  of  property  (change  in  district 
boundaries)  or  establishment,  abolition  or 
modification  of  a  setback  line,  such  proposals 
may  be  initiated  by  the  application  of  interested 
property  owners  or  their  authorized  agents. 


OPINION  81-54 
rnbert  H.  Boreman  2  September  14,  ]981 


The  question  posed  by  this  opinion  is  v.'hether  the  acioption 
of  an  ordinance  requlating  the  conversion  or  de'^olition  of 
residentia""  hotel  units  to  other  uses  by  the  San  Francisco  Board 
of  ^Supervisors  constitutes  an  ordinance  "...  regulating  or 
contro]Mnq  the  height,  area,  bulk,  setbacks,  location,  use  or 
related  aspects  of  any  building,  structure  or  land,  including  but 
not  ■'!!".'■  ted  to  the  zoning  ordinance  and  other  portions  of  the 
City  P'lanning  Code"  vithin  the  meaning  of  Section  7.50]  of  the 
City  Charter.   However,  the  legal  principles  set  forth  herein  are 
equally  applicable  to  ordinances  proposing  to  regulate  condominium 
conversions,  or  a'nending  the  Building  Code,  Housing  Code  and 
other  sections  of  the  Municipal.  Code. 

San  Francisco  Charter  Section  7.501,  entitled  "Zoning 
Amendments"  appears  in  Chapter  Five  of  the  San  Francisco  Charter. 
Chapter  Five  bears  the  title,  "Zoning".   Although  these  hea'^ings 
and  captions  are  intended  only  for  convenience  and  may  not  be 
consulted  or  considered  in  connection  with  the  text  of  the 
San  Francisco  Charter  (see  Charter  Section  10.101),  the  term 
"zoning"  looically  embodies  the  concept  of  a  comprehensive  land 
use  regulatory  scheme  which  controls  the  uses  of  land  in  a  city. 

The  essence  of  zoning  is  territorial  division  in  keeping 
with  the  character  of  lands  and  structures  and  their  peculiar 
suitability  for  particular  uses,  and  the  homogeneity  of  use 
within  the  district.   Tho  ultimate  purpose  of  zoning  is  to 
confine  certain  land  uses  to  certain  localities  and  to  insure  an 
aesthetically  pleasing  physical  environment  of  the  City  by 
regulating  the  height,  bulk,  setback,  etc.  v;ithin  the  City's 
jur  isdict ion. 

As  early  as  1886,  the  California  Supreme  Court  recognized 
the  adoption  of  an  exclusionary  zoning  law  as  a  valid  exercise  of 
the  local  police  power.   In  Re  Hang  Kie  (1886)  69  Cal.  149, 
10  P.  327.   The  United  States  Supreme  Court  upheld  a  height 
regulation  in  Welch  v.  Swasey  (1909)  214  U.S.  91,  53  L.Ed.  923, 
29  S.Ct.  567  and  continued  to  uphold  various  specific  land  use 
regulations  v;ei]  into  the  Twentieth  Century.   Hadacheck  v. 
Sebastian  (1915)  239  U.S.  394,  60  L.Ed.  348,  36  S.Ct.  143. 

However,  appellate  cases  involving  the  right  of  local 
municipalities  to  divide  land  within  their  jurisdictions  under  a 
comprehensive  zoning  law  were  not  decided  until  the  mid-1920s. 
In  1925,  the  California  Supreme  Court  decided  three  major  cases 
upholding  comprehensive  land  use  schemes:   Mil ler  v.  Board  of 
Publ  ic  '-lorks    (1925)  195  Cal.  477,  234  P.  381;  Zahn  v.  Eoard  of 
Publ ic  rorks  (1925)  195  Cal.  497,  234  P.  388,  aff'd  (1927) 
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274  tT.c.  325;  anr"  In  re  V^hite  (lf'25)  195  Cal.  516,  234  P.  396. 
The  United  States  Supreme  Court  upheld  the  constitutionality  of 
coTorehensive  land  ur;e  scheT.es  in  Euclid  v.  Ambler  Realty  Co. 
(1926)  272  U.S.  365  71  L.Ed.  303,  47  S.  Ct .  114,  54  A.L.R.  1016. 

In  Euc] id,  supra,  the  land  use  scheme  before  the  Court 
divided  the  Village  of  Euclid  into  six  "use  districts",  three 
"height  districts"  and  four  "density  districts"  within  the 
residential  area.   It  also  regulated  lot  size,  front,  side  and 
rear  yard  requirements  as  v.'ell  as  regulations  governing  other 
related  matters  such  as  billboards,  sign  boards  and  advertising 
s  i  o  n  s  . 

The  enumerated  subjects  of  height,  area,  bulk,  setbacks, 
locations,  use  or  related  aspects  of  any  building  or  land  support 
the  conclusion  that  San  Francisco  Charter  Section  7.501,  supra , 
is  directed  at  land  use  regulations.   As  can  be  seen  from  the 
discussion  of  the  history  of  judicial  interpretation  of  zoning 
regulation,  all  the  subjects  of  regulation  mentioned  in  San 
Francisco  Charter  Section  7.501,  supra ,  including  the  term  "uses" 
fall  exclusively  vn'thin  the  classical  discipline  of  land  use 
regulation.   Moreover,  the  terms  "use,"  "height,"  "  bulk"  and 
"setbacks,"  when  employed  within  a  zoning  context  take  on  certain 
generic  meanings  which  have  well-settled  places  in  the 
nomenclature  of  land  use  regulation.   The  following  discussion 
demonstrates  that  such  meanings  were  intended  by  the  drafters  of 
San  Francisco  Charter  Section  7.501,  supra. 

The  rule  of  statutory  construction,  "noscitur  a  sociis,"  is 
generally  stated  as  follov;3:   Where  any  particular  v/ord,  taken  by 
itself  may  have  more  than  one  meaning  and  the  intended  use  is 
doubtful,  the  true  meaning  may  be  ascertained  by  reference  to  the 
meaning  of  its  associated  words.   Fox  v.  Fa^e  &  Norcross  Silver 
Mining  Co.  (1895)  108  Cal.  369,  41  P.  308;  In  P.e  Nowak  (1921)  184 
Cal.  701,  195  P.  ''02;  Pasadena  University  v.  Los  Angeles  County 
(1923)  190  Cal.  786,  214  P.  868.   The  terms  "height,  area,  bulk, 
setbacks"  have  definite  meanings  within  the  context  of  land  use 
regulation.   Hence,  when  the  word  "use"  appears  in  connection 
with  the  terms  "height,  area,  bulk,  setbacks,  location,"  it  must 
be  concluded  that  its  meaning  derives  from  the  context  of  zoning 
or  land  use  regulations. 

Thus,  it  becomes  important  to  determine  what  matters  fall 
under  the  general  subject  of  zoning.   Zoning  consists  of  a 
general  plan  to  control  and  direct  the  use  and  development  of 
property  in  a  municipality  by  dividing  it  into  districts 
according  to  the  present  and  potential  use  of  the  properties.   In 
Miller,  supra ,  the  Court  stated,  at  489, 
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As  the  congestion  of  our  cities  increases, 
likewise  do  the  problems  of  traffic  control 
.  .  .  .  Comprehensive  and  systematic  zoning  aids 
is  the  successful  solution  of  these  problems  and 
obviously  tends  thereby  to  affirmatively  promote 
the  public  welfare. 

Accord,  Be] Te  Terre  v.  Eoraas  (1974)  416  U.S.  1,  94  S.Ct.  1536, 
39  L.Ed. 2d.  797. 

The  extent  of  the  Charter-imposed  duties  and 
responsibilities  of  the  City  Planning  Commission  cast  further 
light  on  the  meaning  of  zoning  within  the  context  of  Section 
7.501,  supra.   San  Francisco  Charter  Section  3.524  provides  in 
pertinent  part  as  follows: 

It  shall  be  the  function  and  duty  of  the  city 
planning  commission  to  adopt  and  maintain,  including 
necessary  changes  therein,  a  comprehensive, 
long-term,  general  plan  for  the  improvement  and 
future  development  of  the  city  and  county,  to  be 
known  as  the  master  plan.   The  master  plan  shall 
include  maps,  plans,  charts,  exhibits,  and 
descriptive,  interpretive,  and  analytical  matter 
based  on  physical,  social,  economic,  and  financial 
data,  which  together  present  a  broad  and  general 
guide  and  pattern  constituting  the  recommendations 
of  the  commission  for  the  coordinated  and  harmonious 
development,  in  accordance  v;ith  present  and  future 
needs ,  of  the  city  and  county  and  of  any  land 
outside  the  boundaries  thereof  v/hich  in  the  opinion 
of  the  commission  bears  a  relation  thereto. 

The  master  plan  shall  .  .  .  include  a  land-use 
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(Emphasis  added.) 

Thus,  the  City  Planning  Commission  is  the  agency  in  the  City  with 
the  exclusive  power  to  adopt  a  master  plan  which  includes  a  land 
use  plan  showing  the  general  location  of  the  various  use 
districts.   The  tools  for  implementing  the  city's  master  plan  are 
the  detailed  land  use  regulations  embodied  in  the  City  Planning 
Code.   To  this  end.  Charter  Section  7.501,  supra,  provides. 
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[Proposed  ordinances  and  amendments  to  the  City 
Planning  Code]  may  be  initiated  by  the  board  of 
supervisors  and  referred  to  the  commission,  or 
they  may  be  initiated  by  the  commission  itself. 


If  the  commission  approves  the  proposal  in 
whole  or  in  part,  it  shall  be  presented  to  the 
board  of  supervisors  together  with  the  written 
approval  of  the  commission,  and  the  board  may 
adopt  such  proposal,  as  approved,  by  ordinance  by 
a  majority  vote. 


.  .  .  provided,  however,  that  in  the  case  of  any 
reclassification  of  property  or  a  conditional 
use;  or  establishment,  abolition  or  modification 
of  a  setback  line,  any  such  disapproval  and 
adoption  shall  be  by  a  vote  of  not  less  than 
two-thirds  of  all  members  of  the  board.  .  .  . 

When  these  Charter  sections  are  read  together,  it  becomes  clear 
that  only  proposed  ordinances  or  amendments  thereto  which  relate 
to  the  implementation  of  the  master  plan  are  to  be  referred  to 
the  City  Planning  Commission  for  hearing  and  consideration. 

Hence,  it  must  be  determined  whether  an  ordinance 
regulating  conversion  of  residential  units  to  other  uses  amounts 
to  a  regulation  governing  the  permitted  uses  of  property  in  a 
particular  use  district  and  therefore  comes  within  the  purview  of 
the  master  plan  implementation. 

In  the  case  of  hotels,  the  City  Planning  Code  makes  no 
distinction  betv/een  the  use  of  a  hotel  devoted  to  permanent 
residents  or  to  tourists;  the  basic  land  use  category  is  hotel. 
Whether  such  a  use  is  permitted  in  an  particular  use  district  as 
a  permitted  use  or  as  a  conditional  use  is  governed  by  City 
Planning  Code  Sections  207.2(d),  and  207.2(e)  and  261(b), 
depending  on  the  use  district  wherein  the  hotel  is  located  as 
well  as  whether  bonus  floor  area  is  sought  by  the  developer. 
The  planning  Code  makes  no  distinction  between  a  rental  unit  or 
owner-occupied  units;  neither  is  the  Planning  Code  concerned  with 
the  form  of  ownership  of  the  building — be  it  held  by  one  person, 
or  in  tenancy-in-common.   Nor,  in  the  case  of  rent  control 
legislation,  does  the  Planning  Code  consider  or  regulate  the 
nature  of  the  contractual  relationship  between  the  landlord  and 
the  tenant. 
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It  must  be  remembered  that  hotel  use,  including  residential 
and  tourist  use,  and  office  uses  may  be  both  permitted  within  the 
same  zoning  district.   Basically,  an  ordinance  regulating 
conversion  or  demolition  of  residential  units  governs  the  type  of 
tenancy  or  contractual  relationship  a  residential  property  owner 
and  his  tenant  may  enter  into  rather  than  the  use  of  property. 
The  residential  hotel  conversion  ordinance,  does  not  change  in 
any  way  the  definition  or  the  delineated  boundaries  of  any  use, 
height  or  bulk  districts,  or  the  underlying  enumerated  permitted 
uses  on  the  property  of  the  applicable  zoning  regulations. 

Moreover,  recognizing  that  the  legislature  may  well  change 
the  boundaries  of  land  use  districts,  or  delete  or  limit  certain 
basic  permitted  uses  from  any  given  use  district,  the  concept  of 
the  lawful  non-conforming  use  or  non-conforming  structure  v/as 
developed.   Under  this  concept,  uses  or  structures  which  are  no 
longer  permitted  under  present  land  use  ordinances  but  v.'hich  were 
lawfully  permitted  at  the  time  of  their  inception  or 
construction,  are  permitted  to  continue  to  exist.   See  City 
Planning  Code  Sections  180,  et  seq.   The  adoption  of  an  ordinance 
such  as  the  hotel  conversion  ordinance  does  not  render  an 
existing  structure  or  use  a  non-conforming  structure  or  use. 

Furthermore,  to  alleviate  hardships  resulting  from  rigid 
enforcement  of  land  use  regulations,  an  individual  owner  may 
apply  for  a  variance  if  he  meets  certain  prerequisites  set  forth 
in  Section  7.503  of  the  San  Francisco  Charter  and  in  Section  305 
of  the  San  Francisco  Planning  Code.   The  variance  provides  relief 
in  limited  cases  of  undue  hardship  from  the  literal  application 
of  setback,  rear  and  side  yard  and  other  quantitative  land  use 
requirements.   Under  the  hotel  conversion  ordinance,  no  provi'^ion 
is  made  for  variance  from  the  application  of  its  provisions. 
Thus,  an  examination  of  various  land  use  regulations  further 
supports  the  conclusion  that  an  ordinance  such  as  the  hotel 
conversion  ordinance  is  not  a  land  use  regulation  vnthin  the 
meaning  of  San  Francisco  Charter  Section  7.501,  supra. 

Finally,  it  is  our  understanding  that  San  Francisco  Charter 
Section  7.501,  supra,  has  been  consistently  interpreted  by  the 
City  Planning  Department  to  apply  to  regulations  governing  the 
types  of  permitted  uses  in  a  particular  use  district  relating 
both  to  the  size  and  physical  location  of  the  structure  within  a 
given  parcel  and  the  type  and  density  of  activity  that  may  take 
place  in  that  structure.   It  has  never  been  interpreted  to  apply 
to  legislation  like  the  residential  hotel  conversion  ordinance. 
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Contemporaneous  constri-'Ction  of  laws  by  administrative 
officals  charget^  v.'ith  responsibility  for  their  enforcement  is 
entitled  to  great  weight  (Los  Angeles  County  v.  Frisbie  (1942)  19 
Cal.2d  6  34,  122  P.  2d  526;  George  v.  Oepartr.ent  of  Alcoholic 
Peverago  Control  (1957)  149  Cal.App.2d  702,  303  P. 2d  773), 
especially  where  that  construction  is  long  continued 
(Proadwey-r.ocust  v.  Industrial  Accident  Commission  (1974) 
92  Cal.App.2d  287,  206  P. 2d  R56) . 

Were  Section  7.501,  supra ,  intepreted  to  apply  to  all 
legislation  affecting  the  nature  of  the  ownership  or  tenancy  of 
occunants  of  a  building,  then  every  ordinance  which  in  any  way 
affects  the  rights  of  a  property  ov/ner  v.'ould  be  subject  to  the 
review  of  the  Planning  Commission.   As  fully  discussed  before, 
this  is  obviously  not  the  intent  of  San  Francisco  Charter 
Section  7.501 . 

For  example,  rent  control  legislation  affects  the  rights  of 
a  landlord  to  use  his  property;  but  it  is  not  a  land  use 
regulation.   Nor  does  legislation  governing  condominium 
conversion  involve  land  use  regulation  in  that  it  does  not  relate 
to  the  placem.ent  or  density  of  residential  buildings. 
Furthermore,  provisions  in  the  Building  Code,  the  Electrical 
Code,  the  Plumbing  Code,  the  Housing  Code  and  other  city 
legislation  which  relate  to  health  and  safety  are  not  land  use 
reguT  at  ions . 

If  the  interpretation  suggested  for  Charter  Section  7.501, 
supra,  were  adopted,  then  the  City  Planning  Commission  would  be 
required  to  conduct  hearings  every  time  the  Board  of  Supervisors 
adopted  an  amendment  to  the  Municipal  Code  which  adds,  amends  or 
affects  health,  fire  or  safety  requirements  for  residential  and 
other  types  of  occupancies  or  which  changes  the  permissible  types 
of  construction  for  a  particular  occupancy  classification. 

In  particular,  certain  provisions  of  the  Building  Code  are 
directed  at  the  height  and  occupancy  of  the  building.   See,  for 
example.  Building  Code  Section  507.   However,  an  analysis  of 
those  provisions  reveals  that  they  are  totally  unrelated  to  the 
subject  matters  in  the  master  plan  which  is  the  document  which 
guides  the  development  of  our  city;  rather  they  set  forth 
limitations  on  the  height  of  a  building  that  can  be  constructed 
based  on  the  type  of  materials  used,  and  impose  fire  and  safety 
requirements  based  on  the  nature  of  the  occupancy  of  the  building 

The  San  Francisco  Charter  does  not  vest  in  the  City 
Planning  Commission  power  to  review  such  legislation.  In 
particular  the  City  Planning  Commission  is  not  competent  to 
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determine  whether  conversions  from  residential  hotels  to  tourist 
hotels  should  be  allowed.   Were  the  City  to  separate  residential 
hotel  uses  from  tourist  hotel  uses  as  two  distinct  land  use 
categories,  the  City  Planning  Commission  would  be  required  by 
Section  7.501,  supra,  to  review  the  legislation.   However,  where 
both  uses  are  permitted  in  a  district  and  the  City  only 
undertakes  to  prohibit  conversion  from  one  to  the  other,  that 
enactment  must  not  be  deemed  a  land  use  regulation  within  the 
meaning  of  Section  7.501  of  the  San  Francisco  Charter.   Such  a 
construction  would  lead  to  absurd  results  and  should  therefore  be 
avoided.   In  re  Davis  (1936)  18  Cal.App.2d  291,  63  P.  2d  853. 
Under  San  Francisco  Charter  Section  7.501,  supra,  the  City 
Planning  Commission  is  empowered  only  to  consider  and  act  upon 
proposed  legislation  which  adds  to  or  deletes  from  the  basic 
permitted  uses  in  any  given  zoning  district,  or  creates  new  use, 
or  height,  or  bulk  districts , for  example  the  1978  amendments  to 
the  Planning  Code.   Therefore,  it  is  concluded  that  ordinances, 
such  as  the  hotel  conversion  ordinance,  need  not  be  submitted  to 
the  Planning  Commission  for  public  hearing  pursuant  to  the 
provisions  of  San  Francisco  Charter  Section  7.501,  supra. 
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QUESTION  PRESENTED 

Do  San  Francisco  police  officers  have  or  may  they  be  given 
the  authority  to  responr'  to  and  deactivate  automobile  burglar 
alarms  in  the  absence  of  the  owners  of  such  automobiles? 

CONCLUSION 

Such  authority  exists  under  the  common  law  concept  of 
summary  abatement  of  nuisances,  although  more  specific  statutory 
authority  may  be  provided  as  v^ell. 


The  question  of  hov;  to 
v'hich  are  activated  in  the  a 
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Civil  ^ode  Section  3479  defines  a  nuisance  as: 

Anything  which  is  injurious  to  health  or  is 
indecent  or  offensive  to  the  senses,  or  an 
obstruction  to  the  free  use  of  property,  so  as  to 
interfere  v/ith  the  comfortable  enjoyment  of  life  or 
property  .... 


1864-1952 


214  Van  Nets  Avenue 
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OPI^^IO^T   KO.    81-55 

This  KGCtion  has  heen  .libGra?ly  construocl  to  include 
noise.   In  ^arrey  v.  Toliegp  VousJng,  Inc.     (T975)  4G  Cal.App.3d 
■"56,  p"'a:ntiff,  owner  of  a  small  apartment  builcMng  adjacent  to  a 
15-story  apartT?ont  corrplex  v:hich  housed  IT.c.L.A.  students, 
obtained  an  injunction  curtailing  the  hours  of  operation  of 
defendants'  air  conditioning  and  exhaust  fan  equipment,  which  had 
produced  so  much  noise  that  plaintiff's  tenants  had  been  forced 
to  keep  their  v.-indov.'s  tightly  shut  in  or^ier  to  carry  on  norrnal 
conversation?;.   In  discussing  the  applicability  of  the  nuisance 
theory  underlying  plaintiff's  complaints  of  excessive  noise,  the 
court  stated  at  175,  footnote  1: 

The  nuisance  at  bench  would  not  be  the  basis  of 
any  cause  of  action  if  it  did  not  inherently  involve 
vexation,  harrassinent  and  annoyance  on  a  continuous 
or  periodic  basis. 

Civil  Code  Section  3491  contemplates  as  remedies  for  a 
public  nuisance:  (1)  information,  (2)  indictment,  (3)  civil 
action  or  (A)    abatement.   "Given  its  commonTy  accepted  meaning 
v;hen  used  in  connection  with  nuisances,  the  '-'ord  'abate'  means 
removal."   Attorney  General  v.  Baldwin  (r.ass.  1971)  279  N.K.2d 
710,  726.   The  summary  abatement  of  nuisances  without  judicial 
process  or  proceeding  is  a  remedy  wliich  has  ancient  common  law 
or^'gins.   Lawton  v.  Steele  (1893)  152  U.S.  133,  38  L.Ed.  385; 
State  V.  Johnson  (1948)  52  N.K.  229,  195  P. 2d  1017,  1019.   The 
exercise  of  this  right  summarily  to  abate  a  nuisance  under  the 
police  pov.'er  does  not  conflict  with  the  constitutional 
orotections  of  rights  in  oroperty.   Eccles  v.  Ditto  (N.M.  1917) 
167  P.  726,  729. 

It  is  obvious  that  when  the  police  department  receives  a 
te''ephone  call  from  a  citizen  complaining  of  an  activated  burglar 
alarm,  institution  of  a  criminal  or  civil  action  to  rem.edy  that 
noise  condition  would  be  an  impractical  and  thus  inappropriate 
course  of  action  (as  would  be  the  application  for  a  search 
V7arrant)  .   Civi?  Code  Section  3494  provides  that  a  public 
nuisance-  may  be  abated  by  any  public  body  or  office  authorized 
thereto  by  la'-'.   This  pov;er  of  abatement  exists  independently  of 
any  municipal  ordinances  or  applicable  statutes.   City  and  County 
of  San  F'-ancisco  v.  veyer  (1962)  208  Cal.App.2d  125,  131; 
Perepietchikoff  v.  rjty  of  Los  Angeles  (1959)  174  Cal.App.2d  697, 
699.   As  was  noted  in  Ajamian  v.  Township  of  Torth  Bergen,  (1968) 

^  A  public  nuisance  is  "one  which  affects  at  the  same 
time  an  entire  community  or  neighborhood,  or  any  considerable 
number  of  persons,  although  the  extent  of  the  annoyance  or  damage 
inflicted  upon  individuals  may  be  unequal."   (Civil  Code  S  3430.) 
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103  N.J.Suppr.  G]  ,  246  A.Zr"  521,  527,  "  .  .  .  the  nocosri  t  j  es  of 
hhe  cc^TJnity  o^^■-t•. jne?  rprnjrr  fho  pro7ipt:e!=;t  ev.'^   '^'ost  positive 
£cH_on.  ..."  (eTipha?is  in  original),   v'o  conclude,  therefore, 
that  since  the  noise  generated  by  a  burglar  alarm  may  constitute 
a  public  nursancG,  the  San  Francisco  Police  Department  nay 
summarily  abate  such  a  nuisance  as  a  lawful  exercise  of  the  City 
and  County's  police  power. 

You  will  note  th?.t  San  Francisco  Police  Code  Sections  2900 
pt  seq.  proscribe  noises  above  certain  riecibel  levels  as 
detrimental  to  health  and  welfare.   (Section  2900.)   Section 
2°15,  entitled  "General  Noise  Pegulations" ,  provides  in  part  that 

.  .  .  it  shall  be  unlawful  for  any  person  without 
justification  to  make  or  continue  or  cause  or  permit 
to  be  made  or  continued  any  unnecessary,  excessive 
or  offensive  noise  .  .  .  which  disturbs  the  peace  or 
quiet  of  any  neighborhood  or  which  causes  discomfort 
or  annoyance  of  any  reasonable  person  of  normal 
sensitivity  residing  or  working  in  the  area. 

At  present.  Police  Code  Sections  2900  et  seq.  define 
unacceptable  noise  "levels,  v.'hich  may  include  burglar  alarms,  as  a 
nuisance.   You  may  v;ish  to  amend  the  Police  Code  to  provide  more 
specific  statutory  authority  for  summary  abatement  by  police 
officers  of  the  nuisance  created  by  activated  automobile  burglar 
alarms. 

2.   Privacy  Considerations 

Use  of  the  abatement  remedy  "must  be  confined  to  v.'hat  is 
necessary  to  abate  the  nuisance,  and  no  more  injury  must  be  done 
to  the  rights  of  individuals  than  is  necessary  to  accomplish  the 
abatem.ent."   Ajamian  v.  Township  of  ^7orth  IRergen,  supra ,  246  A. 2d 
at  532.   Since  it  is  dear  that  police  officers  possess  the 
authority  to  enter  parked  vehicles  in  their  owners'  absence  in 
order  to  shut  off  activated  burglar  alarms  as  public  nuisances, 
the  judicially-recognized  privacy  interest  of  an  owner  in  his 
automobile  deserves  mention  here. 

The  Fourth  Amendment  to  the  U.S.  Constitution,  which 
protects  citizens  from  warrantless  searches  and  seizures,  is 
enforceable  against  the  States  through  the  Fourteenth  Am.endment. 
V7olf  V.  Colorado  (1949)  338  U.S.  25,  93  L.Fd.  1782  (overruled  on 
other  grounds,  Mapn  v.  Ohio,  367  U.S.  643,  6  L.Ed. 2d  1081).   The 
privacy  interest  of  a  vehicle  owner  in  his  automobile  falls 
within  this  Fourth  Amendment  protection.   Cool  idge  v.  Nev7 
Hampshire  fl971)  91  S.Ct.  2022.   Article  I,  Section  13  of  the 
California  Constitution  prescribes  an  even  more  exacting  standard 
for  Fourth  Amendment  cases  arising  within  this  state.   Mozzetti 
v.  Superior  Court  (1971)  4  Cal.3d  699,  People  v.  P>risendine 
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(1975)  13  Oal  .  3'^  528,  545.   Hov.-ever,  there  is  no  evidence  from 
the  California  cases  to  suggest  that  the  exigent  circumstances 
stanilarcl  is  anv  'lifferent. 


One  of  the 
whether  circumsta 
the  search  warran 
a  warrant  is  ■>  ike 
the  search.   Tama 


1727,  1733  (1967) 
recognizer]  for  au 
the  ease  with  whi 
being  sought.  Ca 
L.T,/^..    543;  People 


key  questions  to  be  considererl  in  cleterrpining 
nces  exist  which  might  justify  an  exception  to 
t  requirenent  is  whether  the  burcien  of  obtaining 
ly  to  frustrate  the  governrnontal  purpose  behind 
ra  V.  Municipal  Court  387  U.S.  523,  87  S.Ct. 

Thus,  an  "exigent  circumstances"  exception  is 
tomobile  searches,  owing  to  their  ipobility  and 
ch  they  may  vanish  while  a  search  warrant  is 
rron  V.  United  States  (1925)  267  U.S.  132,  69 
V.  Odom  (19  80)  108  Cal.Anp.3d  100.   The  U.S. 


Supreme  Court  has 
apply  not  merely 
detecting  crime, 
suspected  public 
1947  (1978).   The 
burglar  a^arm  is 
officer  required 
alarm.,  the  distur 
(and  the  battery 


noted  that  v.'ar rantless  entry  considerations 
to  searches  and  seizures  for  purposes  of 
but  also,  i  nter  a 1 i  a ,  to  the  abatement  of 
nuisances.   r-'ichigan  v.  Tyler  98  S.Ct.  1942, 

circumstances  of  an  activated  automobile 
such  an  exigent  circumstance.   Were  a  police 
to  obtain  a  search  warrant  to  deactivate  an 
bance  to  the  community  v;ould  have  been  completed 
run  down  as  v/eil)  by  the  time  he  returns. 


You  are  accordingly  advised  that  a  police  officer's  entry 
into  a  locked  vehicle  for  purposes  of  abating  the  nuisance  of  an 
activated  automobile  alarm  constitutes  a  justifiable  v;ar rantless 
entry  exception  to  the  Fourth  Amendment  rule.   An  officer 
entering  an  automobile  for  the  purpose  of  silencing  an  activated 
burglar  alarm  must  therefore  limit  his  entry  and  examination  to 
the  search  for  the  mechanism  to  deactivate  the  burglar  alarm. 

Respectfully  submitted, 

GEORGE  AGNOST 
Attorney 

\ 


APPROVED: 


dEORGE  A3N0S 
CITY  ATTORNEY 


BtiRK  E.  DELVENTKAL 
Deputy  City  Attorney 


Elisabeth  C.  Brandon 
Legal  Assistant 
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OPINION  NO.  81-56 


SUBJECT: 
REQUESTED  BY; 

PREPARED  BY: 


Calculation  of  Vacation  Benefits  of  Period 
Served  as  an  Independent  Contractor 

John  J.  Walsh 

General  Manager,  Personnel 

Civil  Service  Commission 

Stephanie  M.  Chang 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Whether  a  five-month  break  in  City  service  during  which 
Dorothy  Hansen  served  as  an  independent  contractor  with  the 
City  and  County  of  San  Francisco  may  be  included  as  City 
service  in  the  calculation  of  vacation  benefits. 


Yes. 


CONCLUSION 


ANALYSIS 


Your  request  for  opinion  involves  the  calculation  of 
vacation  benefits  for  Dorothy  L.  Hansen.   Ms.  Hansen  began 
employment  in  the  City  service  in  December  1965  as  a  permanent 
limited  tenure  employee  as  an  Accountant,  Class  1650,  and 
continued  said  employment  until  January  13,  1967,  when  she  was 
laid  off.   On  January  16,  1967,  Ms.  Hansen  was  appointed  to  a 
temporary  limited  tenure  position  as  a  Junior  Management 
Assistant,  Class  1840,  and  continued  said  employment  through 
January  31,  1967.   Ms.  Hansen  worked  under  an  independent 
contract  with  the  City  from  February  1,  1967  through  June  30, 
1967.   On  July  3,  1967,  Ms.  Hansen  resumed  City  employment  as 
a  Loan  Officer,  Class  4160. 
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You  have  asked  whether  the  period  during  which  Ms. 
Hansen  worked  under  the  independent  contract  may  be  included 
as  continuous  City  service  in  calculating  her  vacation 
benefits  or  whether  the  break  in  City  service  for  the  contract 
period  required  that  Ms.  Hansen  re-establish  her  vacation 
eligibility  beginning  July  3,  1967. 

Section  8.440  of  the  San  Francisco  Charter  states  in 
relevant  part: 

" (a)   Every  person  employed  in  the  city  and 
county  service  shall  be  allowed  a  vacation  with 
pay  annually,  as  long  as  he  continues  in  his 
employment,  as  follows: 


(1)   After  one  years'  continuous  service, 
ten  working  days. 


(2)  After  five  years'  continuous  service, 
fifteen  working  days. 

(3)  After  fifteen  years'  continuous 
service,  twenty  working  days." 

Portions  of  the  San  Francisco  Administrative  Code 
interpret  the  vacation  provisions  of  the  San  Francisco 
Charter.   In  1967  San  Francisco  Administrative  Code  §16.11  (a) 
stated  in  relevant  part: 

"...  Continuous  service  shall  be  deemed  to  have 
been  breached  by  an  employee  holding  a  permanent 
limited  tenure  appointment  who  is  laid  off  for 
any  reason  and  is  not  reappointed  to  a  position 
in  the  service  of  the  city  and  county  within  six 
months  of  said  layoff." 

Furthermore,  the  Civil  Service  Commission  has  adopted 
rules  interpreting  the  vacation  provisions  of  the  San 
Francisco  Charter.   In  1967  Rule  30  of  the  Civil  Service 
Commission  Rules  stated  in  relevant  part: 

".  .  .  After  the  first  year  of  service,  a 
temporary  appointee  who  is  laid  off  from  a 
temporary  appointment,  and  who  thereafter  is  not 
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employed  in  the  city  and  county  for  a  period  of 
six  (6)  months  must  re-establish  vacation 
eligibility  in  the  same  manner  as  a  first 
vacation. " 

Ms.  Hansen  was  laid  off  from  a  permanent  limited  tenure 
position  on  January  13,  1967,  but  resumed  City  employment  on 
July   3,  1967.   Because  the  period  of  said  break  in  service 
following  her  layoff  from  a  permanent  limited  tenure 
appointment  did  not  total  a  six-month  period,  said  break  did 
not  constitute  a  breach  of  continuous  service  under  San 
Francisco  Administrative  Code  §16. 11(a),  supra.   Furthermore, 
under  the  provisions  of  Civil  Service  Rule  30,  supra,  Ms. 
Hansen  did  not  need  to  re-establish  vacation  eligibility 
because  the  period  of  her  layoff  did  not  exceed  six  months. 

The  fact  that  Ms.  Hansen  performed  service  for  the  City 
and  County  of  San  Francisco  under  a  personal  services  contract 
during  the  period  of  her  lay  off  does  not  have  any  bearing, 
one  way  or  the  other,  on  her  right  to  have  the  date  of  her 
vacation  eligibility  calculated  from  December  1965  when  she 
was  initially  employed  by  the  City.   Also,  whether  or  not  she 
was  receiving  compensation  from  the  City  during  her  lay  off 
does  not  affect  the  date  of  vacation  eligibility  as  long  as  a 
break-in  service  does  exceed  six  months.   "Continuous 
service",  as  that  term  is  used  in  Section  8.440  of  the 
Charter,  has  been  defined  as  a  break-in  service  which  does  not 
exceed  six  months  (Section  16.11(a),  San  Francisco 
Administrative  Code).   Therefore,  since  Ms.  Hansen  has 
"continuous  service"  with  the  City  since  December  1965,  her 
vacation  entitlement  under  Section  8.440  of  the  Charter  should 
be  calculated  from  that  date. 


You  are  so  advised 


Approved; 


Very  truly  yours, 

GEORGE  ^9N0ST,  City  Attorney 

''"'  SJ!fiPHANIE  M.  CHANG 
Deputy  City  Attorney 
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SUBJECT: 
REQUESTED  BY: 
PREPARED  BY: 


Apartment  House  License  Fee  as  Applied  to 
Residential  Condominium  Buildings. 


Jeffrey  Lee 

Director  of  Public  Works 

John  J.  Doherty 
Deputy  City  Attorney 
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license  fee 
86)  apply  to 


QUESTION  PRESENTED 

Does  the  San  Francisco  apartment  house 
(Municipal  Code  Part  II,  Article  2,  Section 
residential  condominium  buildings? 

ANSWER 

Yes,  if  the  particular  building  is  designed  for  (or  actually 
occupied  as)  the  residence  of  three  or  more  families  living 
independently  of  each  other  and  doing  their  cooking  in  said 
building. 

ANALYSIS 

This  is  in  response  to  your  request  for  a  legal  opinion 
concerning  the  extent  to  which,  if  at  all,  residential 
condominium  projects  are  subject  to  the  San  Francisco  license  fee 
on  "apartment  houses." 

The  aprtment  House  License  Fee  is  imposed  under  Section  86, 
Article  2,  Part  III  of  the  San  Francisco  Municipal  Code,  which 
reads  in  pertinent  part  as  follows: 

"Sec. 86  Apartment  Houses.   Every  person,  firm 
or  corporation  maintaining,  conducting,  or 
operating  an  apartment  house  shall  pay  a 
license  fee  .  .  . 
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"For  the  purpose  of  this  section,  an  apartment 
house  shall  be  deemed  to  be  any  building  or 
portion  thereof, f  which  is  designed,  built, 
rented,  leased,  let  or  hired  out  to  be 
occupied,  or  which  is  occupied  as  the  home,  or 
residence  of  three  (3)  or  more  families  living 
independently  of  each  other  and  doing  their 
cooking  in  the  same  building." 

Under  Section  86,  the  license  fee  clearly  applies  to  any 
residential  condominium  project  "designed  [or]  built  ...  to  be 
occupied,  or  [actually]  .  .  .  occupied  as  the  .  .  .  residence  of 
three  (3)  or  more  families  living  independently  of  each  other  and 
doing  their  cooking  in  the  same  building." 

It  is  accordingly  my  opinion  that  the  San  Francisco 
Apartment  House  License  Fee  applies  to  residential  condominium 
buildings,  if  the  particular  condominium  building  is  designed  for 
(or  actually  occupied  as)  the  residence  of  three  or  more  families 
living  independently  of  each  other  and  doing  their  cooking  in 
said  building. 


Very  truly  yours. 


by  /f/.l  llV<J 


'John   Jv/uoherty 
Deputy  City  Attorney 


Approved   by: 


IRGE   AGNOST         ^^^ 


GEORGE 

City  Attorney 
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SUBJECT! 


REQUESTED   BY: 


PREPARED   BY: 


October    21,    1981 
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Jurisdiction  of  the  Board  of  Permit  Appeals 

to  Review  Zoning  Administrator's  Interpretation 

of  the  City  Planning  Code  -  Appeal  No.  81-206 

CLAIRE  PILCHER 

Executive  Director,  Board  of  Permit  Appeals 

BURK  E.  DELVENTHAL 
ALICE  SUET  YEE  BARKLEY 
Deputy  City  Attorneys 


QUESTION  PRESENTED 


Does  the  Board  of  Permit  Appeals  have  jurisdiction  to  hear 
appeals  from  the  Zoning  Administrator's  interpretation  of  the 
City  Planning  Code? 


Yes. 


CONCLUSION 


ANAYLSIS 


In  or  about  August,  1981,  the  Zoning  Administrator  issued 
Zoning  Bulletin  No.  81-11  which  defined  the  terms  "operated  by 
and  affiliated  with"  relative  to  the  development  of  proposed 
medical  office  buildings,  set  forth  in  Section  209.3(a)  of  the 
City  Planning  Code.   In  this  particular  case,  the  Zoning 
Administrator  was  asked  to  interpret  the  Code  section  without 
reference  to  the  facts  arising  out  of  a  particular  case;  rather, 
he  issued  an  interpretation  which  will  apply  to  all  future  permit 
applications. 

The  power  to  interpret  the  provisions  of  the  City  Planning 
Code  is  vested  with  the  Zoning  Administrator.   San  Francisco  City 
Plannning  Code  Section  307(a)  provides  in  pertinent  part  as 
follows: 

OTHER  POWERS  AND  DUTIES  OF  THE  ZONING 
ADMINISTRATOR.   In  addition  to  those  specified  in 
Sections  302  through  306,  the  Zoning 
Administrator  shall  have  the  following  powers  and 
duties  in  administration  and  enforcement  of  this 
Code.  .  .  . 
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(a)   Rules,  regulations  and  interpretations. 
The  Zoning  Administrator  shall,  consistent  with 
the  expressed  standards,  purposes  and  intent  of 
this  Code  and  pursuant  to  its  objectives,  issue 
and  adopt  such  rules,  regulations  and 
interpretations  as  are  in  the  Zoning 
Administrator's  opinion  necessary  to  administer 
and  enforce  the  provisions  of  this  Code.   Such 
rules  and  regulations,  and  any  such  interpre- 
tations that  will  be  of  general  application  in 
future  cases,  shall  be  made  a  part  of  the 
permanent  public  records  of  the  Department  of 
City  Planning.   The  Zoning  Administrator  shall 
respond  to  all  written  requests  for  determinations 
regarding  the  classification  of  uses  and  the 
interpretation  and  applicability  of  the 
provisions  of  this  Code.   (Emphasis  added.) 

Thus,  Section  307(a)  of  the  City  Planning  Code  specifically 
provides  for  interpretations  of  the  City  Planning  Code  which  will 
be  of  general  application  in  future  cases.   This  City  Planning 
Code  provision  plays  an  important  role  in  the  City's  land  use 
regulatory  procedures  because  it  enables  the  Zoning  Administrator 
to  clarify  ambiguous  provisions  and  to  harmonize  conflicting 
provisions  while  preserving  the  basic  objectives  of  the 
legislation.   We,  therefore,  conclude  that  the  Zoning 
Administrator  is  empowered  to  issue  interpretations  clarifying 
the  meaning  of  City  Planning  Code  provisions.   These  rulings  may 
be  issued  without  regard  to  any  particular  permit  or  use 
application  and  for  the  specific  purpose  of  establishing 
interpretations  of  general  application.   To  avoid  inconsistent 
interpretation  of  City  Planning  Code  provisions,  this  office, 
during  the  past  several  years,  has,  in  fact,  encouraged  the 
Zoning  Administrator  to  exercise  his  power  to  interpret  the  City 
Planning  Code  with  a  view  towards  broad  application. 

San  Francisco  Charter  Section  3.651(a)  provides  in 
pertinent  part  as  follows: 

The  Board  of  Permit  Appeals  shall  have  and 
exercise  the  following  powers: 

(a)  to  hear  and  determine  appeals  where  it  is 

alleged  there  is  error  or  abuse  of  discretion 
in  any  order,  requirement,  decision  or 
determination  made  by  the  Zoning  Administrator 
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in  the  enforcement  of  the  provisions  of  any 
ordinance  adopted  by  the  Board  of  Supervisors 
creating  zoning  districts  or  regulating  the 
use  of  property  in  the  City  and  County  of 
San  Francisco.   (Emphasis  added.) 

This  section  vests  in  the  Board  of  Permit  Appeals  broad 
jurisdiction  to  review  any  determination  by  the  Zoning 
Administrator . 

Moreover,  Section  308.2  of  the  City  Planning  Code  provides 
in  pertinent  part  as  follows: 

(e)   Decision.   Upon  the  hearing  of  any  appeal 
taken  pursuant  to  this  section,  the  Board  of 
Permit  Appeals  may,  subject  to  the  same 
limitations  as  are  placed  upon  the  Zoning 
Administrator  by  Charter  or  by  this  Code, 
approve,  disapprove  or  modify  the  decision  or 
determination  appealed  from,  in  conformity  with 
the  following  requirements: 

*  *  * 

2.   In  the  case  of  any  order,  requirement, 
decision  or  other  determination  of  the  Zoning 
Administrator ,  other  than  a  variance,  if  a 
determination  of  the  Board  differs  from  that  of 
the  Zoning  Administrator,  it  shall,  in  a  written 
decision,  specify  wherein  there  was  error  in  the 
interpretation  of  this  Code,  .  .  .  and  shall 
specify  in  its  findings,  as  part  of  such  written 
decision,  the  facts  relied  upon  in  arriving  at 
its  determination. 

Hence,  Section  308.2  of  the  City  Planning  Code  further  clarifies 
the  above  cited  Charter  section  that  "any  order,  requirement, 
decision  or  other  determination"  of  the  Zoning  Administrator  is 
appealable  to  the  Board  of  Permit  Appeals.   There  is  no 
requirement  either  in  the  San  Francisco  Charter  or  in  the  City 
Planning  Code  that  the  Zoning  Administrator  exercise  his 
authority  to  interpret  the  Code  only  when  a  particular 
application  is  before  him. 
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In  conclusion,  an  interpretation  of  the  City  Planning  Code, 
be  it  made  in  the  abstract  or  in  connection  with  a  particular  use 
or  permit  application,  is  a  determination  of  the  Zoning 
Administrator  made  for  the  purpose  of  enforcing  the  City's  land 
use  regulations  lawfully  adopted  by  the  Board  of  Supervisors. 
Thus,  the  Board  of  Permit  Appeals  has  jurisdiction  to  hear  an 
appeal  from  the  Zoning  Administrator's  interpretation  of  the  City 
Planning  Code.   If,  in  the  instant  case,  the  Board  of  Permit 
Appeals  overrules  the  Zoning  Administrator's  interpretation  of 
Section  209.3(a)  of  the  City  Planning  Code,  however,  it  must 
specify  in  writing  as  part  of  its  decision  wherein  the  Zoning 
Administrator  erred.   The  facts  relied  upon  by  the  Board  of 
Permit  Appeals  in  arriving  at  its  determination  should  be  based 
on  the  legislative  intent  of  Section  209.3(a).   You  should, 
therefore,  request  the  Zoning  Administrator,  as  well  as  the 
appellants  and  other  interested  parties,  to  provide  the  factual 
background  leading  to  the  adoption  of  City  Planning  Code  Section 
209.3(a)  in  order  that  the  Board  of  Permit  Appeals  may  arrive  at 
an  informed  decision  as  to  whether  the  Zoning  Administrator's 
interpretation  is  correct. 

Respectfuly  Submitted, 

GEORGE  AGNOST,  City  Attorney 


BY    t>u^/c    L    h<LtllJtU^ 

BURK  E.  DELVENTHAL 
Deputy  City  Attorney 

ALICE  SUET  YEE/BARKLEY      / 
Deputy  City  Attorney     / 
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May  individual  members  of  the  Board  of  Supervisors  offer 
testimony  at  public  hearings  conducted  by  the  City  Planning 
Commission? 

CONCLUSION 

The  answer  to  the  question  raised  depends  on  the  nature  of 
the  hearing  conducted  by  the  City  Planning  Commission.  We 
conclude  that  San  Francisco  Charter  Section  2.401  precludes 
members  of  the  Board  of  Supervisors  from  appearing  before  the 
City  Planning  Commission  when  it  is  acting  in  an  administrative 
capacity.   As  to  those  hearings  which  are  quasi-judicial  in 
nature  (i.e.  conditional  use  and  special  use),  appearance  by  a 
supervisor  will  disqualify  that  supervisor  from  hearing  the 
matter  on  appeal  before  the  Board  of  Supervisors.  When  the  City 
Planning  Commission  is  acting  in  a  quasi-legislative  capacity 
(i.e.  hearings  on  amendments  to  the  City  Planning  Code  or  Master 
Plan) ,  a  member  of  the  Board  of  Supervisors  may  appear  before  the 
City  Planning  Commission. 

ANALYSES 


The  issue  presented  requires  analysis  of  the  interlocking 
roles  of  the  Board  of  Supervisors  and  of  the  City  Planning 


Commission. 
Supervisors 
legislation 
it  normally 
Charter  and 


Under  the  San  Francisco  Charter,  the  Board  of 
is  vested  with  the  sole  authority  to  adopt 
for  the  City  and  County  of  San  Francisco;  therefore, 
acts  in  a  legislative  capacity.   However,  both  the 
various  provisions  of  the  San  Francisco  Municipal 


Code  also  vest  the  Board  of  Supervisors  with  quasi-judicial 
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powers  to  hear  appeals  of  decisions  by  the  City's  administrative 
agencies.   See  Charter  Section  7.501,  City  Planning  Code  Section 
308.   Under  the  Charter,  the  City  Planning  Commission  acts  in  an 
administrative  capacity  (Sections  3.500  and  3.522  of  the 
Charter),  a  quasi-judicial  capacity  (Charter  Section  7.501,  and 
Sections  303  and  304  of  the  City  Planning  Code) ,  and  a 
quasi-legislative  capacity  (Sections  7.500  and  7.501  of  the 
Charter) . 

1.    Administrative  Affairs. 

Section  2.401  of  the  Charter,  entitled  "Non-Interference  in 
Administrative  Affairs,"  provides  as  follows: 

Except  for  the  purpose  of  inquiry,  the  board 
of  supervisors  shall  deal  with  the  administrative 
service  for  which  the  chief  administrative 
officer  is  responsible,  only  through  such 
officer,  and  for  administrative  or  other 
functions  for  which  elective  officials  or  boards 
or  commissions  are  responsible,  solely  through 
the  elective  official,  the  board  or  commission  or 
the  chief  executive  officer  of  such  board  or 
commission  concerned. 

Neither  the  board  of  supervisors,  nor  its 
committees,  nor  any  of  its  members  shall  dictate, 
suggest  or  interfere  with  appointments, 
promotions,  compensations,  disciplinary  actions, 
contracts,  requisitions  for  purchases  or  other 
administrative  recommendations  or  actions  of  the 
chief  administrative  officer,  or  of  departments 
heads  under  the  chief  administrative  officer,  or 
under  the  respective  boards  and  commissions.   The 
board  of  supervisors  shall  deal  with 
administrative  matters  only  in  the  manner 
provided  by  this  charter,  and  any  dictation, 
suggestion,  or  interference  herein  prohibited  on 
the  part  of  any  supervisor  shall  constitute 
official  misconduct;  provided,  however,  that 
nothing  herein  contained  shall  restrict  the  power 
of  hearing  and  inquiry  as  provided  in  this 
charter.   (Emphasis  added.) 

The  manner  in  which  the  Board  of  Supervisors  may  deal  with 
administrative  matters  is  specifically  set  forth  in  Charter 
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Section  2.400,  which  provides  for  the  holding  of  public  hearings 
to  inquire  into  matters  affecting  the  conduct  of  a  particular 
department  or  office  of  the  City  and  County.   Section  2.401  of 
the  Charter  embodies  the  basic  legal  principle  of  the  separation 
of  powers  between  the  legislative  branch  and  the  executive  branch 
of  the  City  government. 

Mr.  Francis  V.  Keesling,  in  his  "San  Francisco  Charter  of 
1931,"  which  records  the  events  and  efforts  relating  to  the 
preparation  and  adoption  of  the  San  Francisco  Charter  of  1931, 
underscored  the  importance  of  the  adoption  of  Charter  Section 
2.401  (previously  codified  as  Section  22  of  the  1931  Charter)  and 
stated: 

[Charter  Section  22]  is  a  provision  that  the 
citizens  should  carefully  guard.   The 
manipulating  politician  is  greatly  annoyed  and 
handicapped  by  it.   Unless  interested  citizens 
unite  to  conserve  this  provision  in  the  charter 
the  politician,  who  is  constantly  active,  will 
proceed  by  the  wearing  down  process  and  take 
advantage  of  attrition.   The  old  order  of 
interference  and  political  log-rolling  may  be 
re-established  in  that  manner. 

It  is  unfortunate  that  generally  only  those 
seeking  something  make  an  appearance  in  City 
Hall.   They  resort  to  every  device  from 
legitimate  appeal  to  political  threat.   It  is  the 
latter  that  finally  causes  the  conscientious 
public  servant  to  depart  from  exact  performance 
of  duty.    Id.  at  43. 

Mr.  Keesling  further  states: 

In  other  words,  it  means  "hands  off."   It  is 
not  necessary  to  debate  the  meaning  of  the 
provision.   Any  individual  must  know  when  he 
invades  the  forbidden  realm.   Id.  at  45. 

It  was  the  definite  intention  to  effectively 
deprive  the  Board  of  Supervisors  of  all 
administrative  powers.   (Emphasis  added.) 

The  administrative  functions  of  the  City  Planning 
Commission  are  set  forth  in  Charter  Section  3.500,  which  provides 
in  pertinent  part  as  follows: 
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Each  board  and  commission  appointed  by  the 
mayor,  or  otherwise  provided  by  this  charter, 
shall  have  powers  and  duties  as  follows: 

(a)  to  prescribe  reasonable  rules  and  regulations 
not  inconsistent  with  this  charter  for  the 
conduct  of  its  affairs,  for  the  distribution 
and  performance  of  its  business,  for  the 
conduct  and  government  of  its  officers  and 
employees,  and  for  the  administration, 
custody  and  protection  of  property  under  its 
control  and  books,  records  and  papers 
appertaining  to  its  affairs;  provided, 
however,  that  each  board  and  commission  shall 
adopt  a  rule  requiring  that  each  member 
present  at  a  meeting  of  such  board  or 
commission  when  a  question  is  put  shall  vote 
for  or  against  it,  unless  he  is  excused  from 
voting  by  a  motion  adopted  by  a  majority  of 
the  members  presented.  .  .  .   The  board  or 
commission  proposing  any  rule  or  regulation, 
or  amendment  thereto,  or  repeal  thereof, 
shall  conduct  public  hearings  prior  to  the 
adoption  of  said  rule,  regulation  or 
amendment  thereto,  or  repeal  thereof.   Said 
hearing  shall  be  conducted  only  after  the 
proposed  rule,  regulation,  amendment  or 
repeal  has  been  calendared  for  the  board  or 
commission  hearing  for  at  least  one  week.  .  . 

Thus,  the  provisions  of  Charter  Section  2.401  prohibit  the 
Board  of  Supervisors  or  a  member  thereof  from  testifying  before 
the  City  Planning  Commission  in  matters  of  purely  administrative 
nature  enumerated  under  Charter  Section  3.500. 

Next,  it  is  necessary  to  examine  the  decision  of  Eller 
Outdoor  Advertising  Co.  v.  Board  of  Supervisors  (1979) 
89  Cal.App.3d  76,  wherein  the  Court  of  Appeal  upheld  the  power  of 
the  San  Francisco  Board  of  Supervisors  to  adopt  a  resolution 
calling  to  the  attention  of  the  Port  Commission  the  adverse 
effect  of  billboards  on  the  Northern  Waterfront  property.   In 
Eller ,  supra,  the  Court  of  Appeal  construed  the  application  of 
Charter  Section  2.401,  and  stated  at  82: 

.  .  .We  read  into  the  word  "suggest"  a 
pejorative  sense  requiring  something  more  than  a 
mere  expression  in  public  fashion  by  a  member  of 
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the  board  of  his  or  her  view  on  a  matter  of 
public  interest,  or  a  collective  statement  to  the 
same  purpose.   Quite  apart  from  constitutional 
infirmities,  any  other  construction  would,  we 
fear,  lead  to  absurd  results.   For  example,  it 
would  be  equally  invidious  for  the  board  to 
suggest  to  the  landmarks  designation  board  that  a 
certain  public  building  ought  to  be  designated  an 
historical  landmark,  or  to  the  redevelopment 
agency  that  a  neighborhood  redevelopment  project 
should  be  considered  in  spite  of  existing 
leases.   Examples  could  be  multiplied  in  which 
any  comments  by  the  city's  legislature  on  matters 
of  public  interest  could  arguably  be  deemed 
quasi-criminal  "suggestions"  requiring  forfeiture 
of  bond  and  even  of  public  office.   (Emphasis  in 
original. ) 


We 

thus  read  the  p 
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a  manner  we 

believe 
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reasonable 
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not .   (Enphasis  added.) 

Without  this  narrowing  construction,  the 
ordinance  would  be  tainted  by  overbreadth, 
creating  unreasonable  restrictions  on  First 
Amendment  freedoms  of  San  Francisco  Supervisors 
[citations  omitted] ,  and  discouraging  legislative 
expression  on  controversial  public  issues. 

It  must  first  be  noted  that  in  spite  of  dicta  by  the  court 
concerning  the  constitutional  infirmity  of  Charter  Section  2.401, 
the  question  of  the  constitutionality  of  Charter  Section  2.401 
was  not  before  the  court.   As  the  Eller  Court  stated  at  80, 

.  .  .  [Rlather,  the  principal  question  before  us 
is  the  correctness  of  the  trial  court's  legal 
conclusion  that  the  resolution  violates  section 
2.401  of  the  city  charter. 

This  office  has  opined  in  the  past,  and  is  still  of  the 
conviction,  that  Section  2.401  of  the  City  Charter  is  valid  and 
constitutional.   See  City  Atttorney  Opinion  78-83. 
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In  view  of  the  fact  that  the  question  before  the  Eller 
court  was  limited  to  determining  whether  the  trial  court  had 
erred  in  invalidating  the  Board  of  Supervisors'  resolution,  it  is 
our  opinion  that  the  Eller  decision  should  be  narrowly  restricted 
to  the  facts  of  that  case.   We  therefore  conclude  that  the  Board 
of  Supervisors  or  a  member  thereof  is  precluded  by  Section  2.401 
of  the  Charter  from  appearing  before  the  City  Planning  Commission 
to  offer  testimony  on  matters  which  are  administrative  in  nature 
within  the  scope  of  Charter  Section  3.500. 

2.    Adjudicatory  Proceedings. 

When  the  City  Planning  Commission  conducts  a  hearing  to 
determine  whether  a  permit  or  use  authorization  should  be 
approved,  disapproved,  or  approved  with  conditions  (such  as 
conditional  use,  special  use,  a  tentative  subdivision  map 
application,  or  discretionary  review) ,  the  hearing  is 
adjudicatory  in  nature  and  the  Commission  is  acting  in  a 
quasi-judicial  capacity.   Essential  to  the  exercise  of  an 
adjudicatory  function  is  the  rendering  of  a  decision  by  applying 
pre-existing  standards  to  the  facts  peculiar  to  an  individual 
case.   See  Arnel  Development  Co.  v.  City  of  Costa  Mesa  (1980)  28 
Cal.3d  511;  Scott  v.  City  of  Indian  Wells  (1972)  6  Cal.Bd  541. 

An  adjudicatory  hearing  must  comply  with  the  due  process 
requirements  of  the  California  and  United  States  Constitutions. 
Aside  from  the  notice  and  hearing  requirements,  the  due  process 
clauses  require  that  an  applicant  for  a  land  use  permit  be 
afforded  a  hearing  by  an  impartial  tribunal.   With  the  exception 
of  decisions  pursuant  to  discretionary  review  power,  which  are 
appealable  to  the  Board  of  Permit  Appeals,  all  other  decisions  of 
the  Commission  relative  to  issuance  of  a  building  permit  or  under 
the  Subdivision  Act  are  appealable  to  the  Board  of  Supervisors. 
Thus,  one  of  the  questions  raised  by  the  appearance  of  a  member 
of  the  Board  of  Supervisors  before  the  Commission  is  whether  the 
applicant  may  be  deprived  of  an  impartial  hearing  if  the 
Commission's  decision  is  appealed. 

Two  court  decisions  are  relevant  to  our  analysis  of  this 
issue:   City  of  Fairfield  v.  Superior  Court  of  Solano  County 
(1975)  14  Cal.Sd  768,  122  Cal.Rptr.  543  and  Andrews  v. 
Agricultural  Labor  Relations  Bd .  (1981)  28  Cal.3d  781.   In  City 
of  Fairfield,  supra  (wherein  the  applicant  filed  a  writ  of 
administrative  mandamus  seeking  review  of  the  city  council's 
denial  of  an  application  for  a  planned  unit  development) ,  the 
mayor  and  one  of  the  city  councilman  appeared  before  the  city 
planning  commission  and  objected  to  the  development.   The  city 
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council  subsequently  voted  3-2  to  deny  the  development,  with  the 
mayor  and  the  councilman  voting  to  deny  the  application.   The 
California  Supreme  Court,  on  review,  held  that  the  applicant's 
right  to  an  impartial  tribunal  was  not  violated  simply  because 
the  mayor  and  the  councilman  had  voiced  objection  to  the 
development.   The  Fairfield  case  is  distinguishable,  however. 

Prior  to  the  Fairfield  decision,  the  City  of  Fairfield's 
zoning  ordinances  provided  for  a  planned  unit  development  as  a 
floating  zone  which  might  be  used  to  overlay  certain  use 
districts.   The  decision  to  approve  a  planned  unit  development  is 
both  a  zoning  reclassification  based  on  the  submission  of  a 
specific  area  development  plan  and  a  determination  of  whether  a 
permit  should  issue  based  on  that  specific  plan.   Thus,  the 
planned  unit  development  approval  in  Fairfield  was  both 
legislative  and  adjudicatory  in  nature.   It  is  legislative 
because  the  landing  of  the  floating  zone  is  a  reclassification  of 
the  property.   It  is  adjudicatory  because  the  determination 
involved  the  issuance  of  a  permit  for  the  construction  of  the 
planned  unit  development.^  Moreover,  the  Fairfield  planning 
commission  was  only  empowered  to  recommend  to  the  city  council 
whether  the  proposed  planned  unit  development  should  be  approved 
or  disapproved.   The  city  council  was  the  body  vested  by 
ordinance  with  the  sole  authority  to  approve  or  disapprove  the 
project.   Appeal  was  to  the  courts,  through  the  filing  of  a  writ 
of  administrative  mandamus  pursuant  to  the  provisions  of  Section 
1094.5  of  the  Code  of  Civil  Procedure. 

Subsequent  to  the  Fairfield  decision  and  on  advice  of  its 
city  attorney,  the  City  of  Fairfield  amended  its  zoning  ordinance 
and  bifurcated  the  legislative  and  the  quasi-judicial  functions 
involved  in  the  approval  of  a  planned  unit  development.   Today, 
an  applicant  must  first  obtain  approval  from  the  Fairfield  city 
council  before  proceeding  with  a  planned  development  -  a 
legislative  act  of  rezoning.   After  the  parcel  is  rezoned  to  a 
planned  development,  the  applicant  must  then  submit  a  detailed 
specific  plan  for  a  permit  to  construct  the  planned  unit 
development.   Approval  of  the  planned  unit  development  must  be 
sought  first  before  the  planning  commission,  with  the  right  of 
appeal  to  the  city  council. 


^The  Court  further  held  that  City  of  Fairfield's  planned 
unit  development  ordinance  then  in  effect  contained  no  precise 
pre-established  standards  which  would  aid  the  City  Council  in  its 
adjudicatory  function. 
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All  of  the  land  in  San  Francisco  has  been  classified  under 
various  use  districts.   The  planned  unit  development  does  not 
involve  the  creation  of  a  new  zoning  classification.   Rather,  it 
authorizes  deviation  from  certain  City  Planning  Code  provisions 
provided  that  certain  prerequites  are  met,  and  further  provided 
that  the  criteria  for  a  conditional  use  permit  are  met.   See  City 
Planning  Code  Sections  303  and  304.   Moreover,  all  of  the 
adjudicatory  decisions  of  the  City  Planning  Commission,  after  a 
public  hearing,  are  final  unless  they  are  appealed  to  the 
appropriate  appellate  administrative  bodies. 

In  those  instances  where  the  City  Planning  Commission's 
determination  is  appealable  to  the  Board  of  Supervisors,  the  due 
process  requirements  of  the  Fourteenth  Amendment  that  an 
applicant  be  afforded  an  impartial  tribunal  comes  into  play.   In 
Andrews ,  supra ,  the  petitioner,  an  agricultural  employer,  alleged 
that  the  temporary  hearing  officer  was  biased  because  the  hearing 
officer  was  an  attorney  with  a  public  interest  law  firm  that 
regularly  represented  farm  workers  against  agricultural 
employers;  thus,  the  petitioner  was  deprived  of  an  impartial 
tribunal.   While  the  Andrews  Court  held  that  the  petitioner  had 
not  been  deprived  of  an  impartial  tribunal,  it  reaffirmed  the 
analysis  for  determining  whether  a  tribunal  is  impartial  as  set 
forth  in  Ensher,  Alexander  &  Barsoom  v.  Ensher  (1964)  225 
Cal.App.2d  318,  and  stated  at  28  Cal.3d  792: 

.  .  ."In  order  for  the  judge  to  be  disqualified, 
the  prejudice  must  be  against  a  particular  party 
[citations]  and  sufficient  to  impair  the  judge's 
impartiality  so  that  it  appears  probable  that  a 
fair  trial  cannot  be  held.   (Emphasis  added.) 

The  Andrews  Court  further  stated  at  793  that 

In  Pacific,  etc.  Conference  of  United 
Methodist  Church  v.  Superior  Court  (1978) 
82  Cal.APp.3d  72,  87  [147  Cal.Rptr.  44],  the 
court  spoke  of  a  reasonable  appearance  of 
prejudgment.   Here  again,  however,  there  was  more 
involved  than  appearance  of  prejudgment:  the 
challenged  judge  had  actually  written  a  letter  to 
the  parties  during  the  pretrial  phase  of  the  case 
stating,  "'I  believe  the  plaintiffs'  claims  .  .  . 
are  meritorious  and  that  they  will  in  all 
probability  prevail  at  the  time  of  trial.'" 


I 
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In  an  adjudicatory  hearing  of  the  City  Planning  Commission, 
it  receives  both  written  and  oral  testimony  from  opponents  and 
proponents  of  a  particular  project  before  determining  whether  a 
permit  should  be  approved,  disapproved  or  approved  with 
conditions.   If  either  the  Board  of  Supervisors  or  a  member 
thereof  advocated  for  or  against  a  proposed  project  before  the 
Commission,  then  more  than  "an  appearance  of  prejudgment" 
occurred.  We  have,  therefore,  concluded  that  if  the  Board  of 
Supervisors  adopted  a  resolution  objecting  to  or  urging  the 
approval  of  a  particular  proposed  project  while  that  proposed 
project  is  pending  before  the  City  Planning  Commission,  the  Board 
of  Supervisors  may  not  sit  as  the  appellate  body  to  review  the 
Commission's  determination. 

Similarly,  if  a  member  of  the  Board  of  Supervisors 
testifies  before  the  Commission  for  or  against  the  project,  that 
supervisor  must  be  disqualified  and  may  not  participate  in  either 
the  debate  or  vote  on  the  merits  of  the  project  when  the  Board  of 
Supervisors  hears  an  appeal  of  that  proposed  project.   This 
conclusion  is  necessary  to  comply  with  the  due  process 
requirements  of  the  California  and  United  States  Constitutions, 
which  guarantee  a  project  applicant  and  any  other  interested 
party  an  impartial  tribunal. 

Inasmuch  as  the  granting  or  denial  of  a  permit  is  also  an 
administrative  function,  albeit  quasi-judicial  in  nature, 
lawfully  delegated  to  the  Commission,  it  is  necessary  to  consider 
next  the  effect  of  Charter  Section  2.401  on  appearances  by 
members  of  the  Board  of  Supervisors  in  these  adjudicatory 
hearings.   Our  analysis  centers  around  the  Eller  decision  and  its 
application  to  appearances  by  members  of  the  Board  of  Supervisors 
before  the  City  Planning  Commission.   As  fully  discussed  above, 
the  constitutionality  of  Charter  Section  2.401  was  not  challenged 
in  Eller ,  supra,  and  it  is  still  the  opinion  of  this  office  that 
Charter  Section  2.401  is  valid  and  constitutional. 

Since  Eller ,  supra,  was  decided,  our  office  has  had  two 
further  occasions  to  construe  Charter  Section  2.401.   Our  Opinion 
No.  81-5,  issued  on  February  9,  1981,  concluded  that  a  supervisor 
does  not  violate  Charter  Section  2.401  in  appearing  before  a 
commission  to  testify  on  a  proposed  Charter  amendment  over  which 
the  Commission  has  no  jurisdiction.   Opinion  No.  81-19,  issued  on 
April  20,  1981,  advised  that  Charter  Section  2.401  does  not 
proscribe  appearances  by  supervisors  before  non-municipal  bodies, 
such  as  the  Redevelopment  Agency,  or  before  bodies  which  only 
advise  the  legislative  body  and  exercise  no  administrative  power, 
such  as  the  Commission  on  Animal  Control  and  Welfare. 
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It  is  important  to  note  that  both  the  facts  of  Eller , 
supra,  and  the  events  leading  to  the  issuance  of  our  Opinion 
Nos.  81-5  and  81-19  involved  matters  which  are  neither 
administrative  nor  quasi-judicial  in  nature,  nor  within  the 
jurisdiction  of  the  Board  of  Supervisors,  nor  within  the 
sovereign  power  of  the  City  and  County  of  San  Francisco. 
Accordingly,  we  conclude  that  notwithstanding  the  Eller  decision, 
members  of  the  Board  of  Supervisors  are  precluded  by  the 
provisions  of  Charter  Section  2.401  from  offering  testimony 
before  the  City  Planning  Commission  or  any  other  board  or 
commission  of  the  City  and  County  of  San  Francisco  when  the 
public  hearings  are  quasi-judicial  in  nature. 

3.     Master  Plan. 

Section  3.524  of  the  Charter  vests  authority  over  the 
adoption  and  maintenance  of  the  City's  Master  Plan  exclusively 
with  the  City  Planning  Commission.   Charter  Section  3.524 
provides  in  relevant  part  as  follows: 

It  shall  be  the  function  and  duty  of  the  city 
planning  commission  to  adopt  and  maintain, 
including  necessary  changes  therein,  a 
comprehensive,  long-term,  general  plan  for  the 
improvement  and  future  development  of  the  city 
and  county,  to  be  known  as  the  master  plan.   The 
master  plan  shall  include  maps,  plans,  charts, 
exhibits,  and  descriptive,  interpretive  and 
analytical  matter,  based  on  physical,  social, 
economic,  and  financial  data,  which  together 
present  a  broad  and  general  guide  and  pattern 
constituting  the  recommendations  of  the 
commission  for  the  coordinated  and  harmonious 
development,  in  accordance  with  present  and 
future  needs,  of  the  city  and  county  and  of  any 
land  outside  the  boundaries  thereof  which  in  the 
opinion  of  the  commission  bears  a  relation 
thereto. 

Section  3.525  of  the  Charter,  entitled  "Amendment  of  the 
Master  Plan,"  provides  in  pertinent  part  as  follows: 

The  master  plan  may  be  amended  to  include  at 
any  time  modifications  and  extensions  thereof. 
Before  the  city  planning  commission  may  adopt  any 
substantial  extensions  of  the  master  plan  adopted 
prior  to  the  passage  of  this  amendment  or  any 
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substantial  amendment  or  addition  thereto  which 
in  the  judgment  of  the  commission  constitutes  a 
major  alteration  in  the  plan,  it  shall  hold  at 
least  one  public  hearing  thereon  .  .  .   Adoption 
of  the  master  plan  or  portions  thereof  or 
amendments,  extensions  or  additions  thereto  shall 
be  by  resolution  carried  by  the  affirmative  votes 
of  not  less  than  a  majority  of  all  the  members  of 
the  commission.   Such  resolutions  shall  refer 
expressly  to  the  reports,  plans,  or  descriptive 
and  other  matter  intended  to  form  the  whole  or 
part  of  the  plan  and  the  action  taken  shall  be 
recorded  on  such  documents  and  an  attested  copy 
thereof  shall  be  certified  to  the  mayor  and  the 
board  of  supervisors. 

By  adopting  Charter  Section  3.524,  the  people  of  the  City 
and  County  of  San  Francisco  have  chosen  to  remove  from  the  Board 
of  Supervisors,  which  is  otherwise  vested  with  an  exclusive 
authority  to  adopt  legislation  for  the  City  and  County  of  San 
Francisco,  power  over  the  adoption  of  the  Master  Plan.   The 
Charter  vests  that  quasi-legislative  power  exclusively  with  the 
City  Planning  Commission.   It  is  our  opinion  that  adoption  of  the 
Master  Plan  is  a  quasi-legislative  act.   This  conclusion  is 
supported  by  Section  65301.5  of  the  Government  Code,  which 
governs  the  adoption  of  a  general  plan  by  general  cities  and 
provides  as  follows: 

The  adoption  of  the  general  plan  or  any  part 
or  element  thereof  or  the  adoption  of  any 
amendment  to  such  plan  or  any  part  or  element 
thereof  is  a  legislative  act  which  shall  be 
reviewable  pursuant  to  Section  1085  of  the  Code 
of  Civil  Procedure.   Section  65302  of  the 
Government  Code  sets  forth  the  elements  required 
to  be  included  in  a  general  plan  which 
requirements  apply  to  Charter  cities.   (Emphasis 
added . ) 

The  Master  Plan  embodies  important  public  policies  that 
guide  the  present  and  future  growth  of  the  City  and  County  of  San 
Francisco.   All  land  use  regulations  and  approval  of  permits 
should  comport  with  the  Master  Plan  policies.   Hence,  the 
adoption  of  the  Master  Plan  is  of  great  public  interest  and  often 
creates  public  controversies.   Under  the  San  Francisco  Charter, 
the  Board  of  Supervisors  has  no  role  in  the  adoption  of, 
amendments  to,  or  repeal  of  the  City's  Master  Plan  or  elements 
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thereof.   Thus,  the  Board  of  Supervisors  may  only  express  its 
opinion  through  the  adoption  of  a  resolution  and  a  member  of  the 
Board  may  only  express  his  or  her  opinion  by  appearing  before  or 
writing  to  the  City  Planning  Commission,  a  right  which  is 
accorded  to  any  other  citizen. 

The  dangers  of  corruption,  which  underlie  the  adoption  of 
Charter  Section  2.401  and  which  could  be  advanced  as  a  compelling 
governmental  interest  supporting  a  restriction  on  the  First 
Amendment  rights  of  a  supervisor,  are  absent  because  the  Master 
Plan  sets  important  City  policies.   In  this  instance.  First 
Amendment  rights  are  more  significant,  the  opportunities  to 
corrupt  are  less  acute,  and  the  power  of  the  Board  of  Supervisors 
or  a  member  thereof  to  influence  such  broad  decisions  is  less 
likely.   Finally,  as  legislators,  members  of  the  Board  of 
Supervisors  should  be  able  to  speak  to  the  formulation  of 
legislative  policies. 

We  conclude,  therefore,  that  the  Board  of  Supervisors  or 
members  thereof  may  appear  before  the  City  Planning  Commission  to 
voice  their  opinion  in  hearings  on  the  adoption  of,  amendments 
to,  or  repeal  of  the  City's  Master  Plan.   This  construction  is 
necessary  in  order  that  the  provisions  of  Charter  Section  2.401 
not  be  construed  as  an  unreasonable  restriction  on  the  First 
Amendment  freedoms  of  the  Board  of  Supervisors  and  members 
thereof  by  discouraging  legislative  expression  on  controversial 
public  issues  over  which  the  Board  of  Supervisors  has  no 
jurisdiction.   Eller ,  supra,  at  82. 

4.     Quasi-Legislative  Actions. 

It  is  settled  law  in  California  that  adoption  of  or 
amendments  to  zoning  and  land  use  ordinances  is  a  legislative 
act.   Johnston  v.  City  of  Claremont  (1958)  101  Cal.App.3d  934; 
Arnel  Development  Co.  v.  City  of  Costa  Mesa  (1980)  28  Cal.Sd  511. 
Section  7.501  of  the  Charter,  entitled  "Zoning  Amendments," 
mandates  that  all  proposed  ordinances  and  amendments  thereto 
regulating  or  controlling  the  height,  area,  bulk,  setbacks, 
location,  use  or  related  aspects  of  any  building  or  structure  or 
land,  including  but  not  limited  to  the  zoning  ordinance  and  other 
portions  of  the  City  Planning  Code,  shall  be  referred  to  the  City 
Planning  Commission  for  hearing.   That  same  section  further 
provides  that 

the  Commission's  disapproval  of  proposed 
amendments  in  whole  or  in  part  except  for  any 
reclassification  of  property,  or  establishment. 
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abolition  or  modification  of  a  setback  line,  is 
final  unless  it  is  appealed  to  the  Board  of 
Supervisors  within  30  days.   (Charter  Section 
7.501.) 

Thus,  hearings  before  the  City  Planning  Conunission  on  amendments 
to  the  City's  land  use  regulations  whether  codified  or 
uncodified,  are  quasi-legislative  in  nature  with  the  final 
authority  resting  with  the  Board  of  Supervisors.   Similarly, 
designation  of  a  landmark  status  is  a  quasi-legislative  act 
because  under  Sections  1004.4  and  1004.5  of  the  City  Planning 
Code  only  the  Board  of  Supervisors  has  the  final  authority  to 
designate  a  landmark  by  ordinance. 

Since  the  Board  of  Supervisors  retains  final  authority  on 
the  adoption  of  amendments  to  the  City  Planning  Code  and  the 
designation  of  landmarks,  there  is  no  constitutional  or  Charter 
prohibition  which  would  preclude  a  member  of  the  Board  of 
Supervisors  from  testifying  at  any  public  hearing  which  is 
quasi-legislative  in  nature.   Nor  does  the  appearance  by  a  member 
of  the  Board  of  Supervisors  preclude  that  member  from  later 
voting  on  the  adoption  of  such  legislation. 


To  the  extent  that  our  Opinion  No.  78-83  is  inconsistent 
with  this  Opinion  and  Opinion  Nos.  81-5  and  81-19,  the 
conclusions  stated  in  Opinion  No.  78-83  should  be  modified 
accordingly. 

Respectfully  submitted, 

GEORGE  AGNOST,  City  Attorney 


By. 


APP/HOVED: 


GEORGE  AGn6stV  City  Attorney 


JURK  ET  DELVENTWAL 
Deputy  City  Attorney 

ALICE  SUET  YEE  BARKLEY   ^ 
Deputy  City  Attorney 
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SUBJECT: 


City  expending  Sewer  Revenue  Bond  funds 
when  the  federal  and  state  share  is 
unavailable  or  reduced. 


REQUESTED  BY; 


PREPARED  BY: 


John  C.  Farrell 

Controller    ^    ^  ^   ^     .  .^uUf^.u-.M  .o  C^PT, 
City  and  County  of  San  Francisco 
[Oral  Request]  ,,  ^^^^ 


Robert  A.  Kenealey,  Esq. 
Assistant  Chief 
Deputy  City  Attorney 


PU~'J.C 


QUESTION  PRESENTED 

May  Sewer  Revenue  Bond  funds  approved  by  the  electorate 
on  November  2,  1976  be  expended  by  City  when  the  federal  and 
state  share  is  unavailable  or  reduced? 


Yes. 


CONCLUSION 


ANALYSIS 


The  Charter  of  the  City  and  County  of  San  Francisco  does 


not  prescribe  a  procedure 
but  rather  adopts  general 
revenue  bonds.  The  Sewer 
request  for  opinion,  were 
Revenue  Bond  Law  of  1941, 


for  the  issuance  of  revenue  bonds 
law  for  the  issuance  and  sale  of 
Revenue  Bonds,  referred  to  in  your 
authorized  and  sold  pursuant  to  the 
which  is  codified  in  the  Government 


Code, 
54700, 


commencing  with  Section  54300  to  and  including  Section 


In  order  to  implement  the  Revenue  Bond  Law  of  1941, 
•Resolution  NO.  637-76,  was  adopted  by  the  Board  of  Super- 
visors on  August  23,  1975  and  approved  by  the  Mayor  on 
August  25,  1976,  which  called  a  special  revenue  bond  elec- 
tion in  the  City  and  County  of  San  Francisco  for  the  purpose 
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o£  submitting  to  the  qualified  electors  of  the  City  a  measure 
authorizing  sewer  revenue  bonds  in  the  amount  of  $240 
million.   The  operative  language  of  the  resolution  reads  as 
follows: 

MEASURE;  Shall  the  City  and  County  of 

(Sewer  Revenue     San  Francisco  issue  revenue 
Bonds)  bonds  in  the  principal  amount 

of  $240,000,000  pursuant  to 
the  Revenue  Bond  Law  of  1941  to  provide  funds  for 
the  acquisition,  improvement,  construction  and 
financing  of  the  following  Enterprise,  to  wit: 
Improvement  of  sewer  treatment  and  disposal 
system  of  the  City  and  County  of  San  Francisco, 
including  trunk  sewer  lines,  collecting  lines, 
new  transport  and  storage  conveyances  and  asso- 
ciated pumping  stations,  new  treatment  plants, 
outfall  sewer  lines,  together  with  digesters, 
clarifiers,  sludge  handling  equipment,  pipes, 
pumps,  machinery,  lands,  easements,  rights  of 
way,  engineering  and  planning  expenses,  and  other 
works,  properties  or  structures  necessary  for 
the  improvement  of  the  municipal  sewage  treat- 
ment and  disposal  system  of  the  City  and  County 
of  San  Francisco  pursuant  to  the  San  Francisco 
Wastewater  Master  Plan? 

This  measure  was  approved  by  the  electorate  at  the  election 
held  on  November  2,  1976. 


Subsequent  to  that  date  the  Board  of  Supervisors  adopted 
Resolution  No.  973-77  which  provided  for  the  issuance  of  $55 
million  principal  amount  of  Series  A  Sewer  Revenue  Bonds.   On 
October  20,  1980  the  Board  of  Supervisors  adopted  Resolution 
No.  945-80  approving  the  issuance  of  $50  million  principal 
amount  of  Sewer  Revenue  Bonds,  designated  as  Series  B.   The 
proceeds  from  the  sale  of  both  series,  less  incidental  costs 
and  expenses,  were  deposited  with  the  Treasurer  of  the  City 
and  County  of  San  Francisco. 
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Resolution  No.  913-71,    providing  for  the  original  issu- 
ance of  Sewer  Revenue  Bonds,  entitled  Series  A,  is  the  master 
'resolution  for  Series  A  and  for  all  subsequent  series  that 
may  be  authorized  for  sale.   The  resolution  authorized  the 
Treasurer  to  deposit  the  proceeds  of  sale,  less  bond  issue 
costs  and  a  reserve  fund,  into  a  construction  fund  to  be  used 
for  acquisition,  construction,  improvements  and  financing  of 
the  improvements  to  the  Enterprise,  which  is  defined  in  the 
measure  submitted  to  the  electorate  pursuant  to  Resolution 
No.  637-76.   The  subsequent  bond  sale,  entitled  Series  B, 
made  no  changes  as  to  where  the  proceeds  should  be  deposited 
and  as  to  what  the  proceeds  could  be  expended  for. 

Proceeds  of  a  bond  issue  may  be  expended  only  for  the 
purpose  authorized  by  the  voters  in  approving  the  issue  of 
the  bonds.   Mills  v.  San  Francisco  Bay  Area  Rapid  Transit 
District  (1968)  .261  Cal.App.2d  666,  68  Cal.Rptr.  317; 
O'Farrell  v.  County  of  Sonoma  (1922)  189  Cal.  343,  208  P. 
117.   This  limitation  may  be  deemed  to  be  contractual  or  of 
an  analogous  status,  and  the  statutes  and  ordinances  under 
which  the  public  body  acts  in  submitting  the  bond  issue 
proposal  to  the  voters  must  be  considered  with  the  ballot 
proposition  in  determining  the  extent  of  this  restriction. 
Mills  V.  San  Francisco  Bay  Area  Rapid  Transit  District, 
supra. 

The  bonds  in  question  were,  as  indicated  above,  issued 
pursuant  to  the  Revenue  Bond  Law  of  1941,  commencing  with 
Section  54300  to  and  including  Section  54700  of  the 
Government  Code. 

Section  54309  defines  an  Enterprise,  which  includes  the 
collection,  treatment  or  disposal  of  sewage,  waste  or  storm 
water,  including  drainage  and  further  includes  all  buildings, 
structures,  improvements,  equipment  and  facilities  whatso- 
ever appurtenant  or  relating  to  the  Enterprise.   There  is  no 
restriction  in  the  Revenue  Bond  Law  of  1941  relating  to  the 
expenditure  of  construction  funds  when  federal  and  state 
monies  are  unavailable  or  reduced. 

A  review  of  Resolution  No.  637-76  and  the  subsequent 
resolutions  authorizing  the  issuance  and  sale  of  Sewer 
Revenue  Bonds  discloses  no  restriction  on  the  part  of  the 
City  or  the  City  Controller  from  expending  funds  for  the  con- 
struction of  the  Enterprise  when  federal  and  state  monies  are 
unavailable  or  reduced.   A  careful  examination  of  the  measure 
quoted  above  does  not  contemplate  a  federal  or  state  share  to 
be  received  by  the  City  for  reimbursement  for  the  expenditure 
of  payments  to  pay  for  the  construction  of  tne  Enterprise. 


OPINION  NO.  81-60 
Mr.  John  C.  Farrell  4  October  26,  1981 


The  contract  with  the  voters  is  the  measure  quoted  above 
and  not  on  ballot  arguments  or  materials  presented  to  the 
voters  at  the  time  of  the  election. 

In  East  Bay  Muncipal  Utilites  Dist.  v.  Sindelar  (1971) 
6  C.A.3d  910  at  918  the  court  in  a  similar  challenge  held  as 
follows: 

■'''  "    ""  "In  identifying  that  purpose,  though,  and  the 
extent  (if  any)  to  which  it  imposed  any  restric- 
tions upon  the  expenditure  of  the  proceeds  of  the 
bonds  voted  in  1958,  we  are  to  consider  the  lan- 
guage of  the  ballot  proposition  submitted  to  the 
electorate  at  that  time.   (Mills  v.  S.  F.  Bay  Area 
Rapid  Transit  Dist.,  supra ,  261  Cal.App.2d  666  at 
p  668.)   Publicity  disseminated  by  the  district  to 
its  voters  at  the  time,  or  representations  made  by 

=-^-^  -■  it  orits  officials  then  or  since,  cannot  be  deemed 
to  have  modified  or  qualified  the  official  proposi- 
tion which  was  voted  upon  in  1958.   (City  of  Los 
Anqeles  v.  Dannenbrink  (1965)  234  Cal.App.2d  642, 
655  [44  Cal.Rptr.  624);  Behmeman  v.  Alameda-Contra 
■  Costa  Transit  Dist.  (1960)  182  Cal.Appp.2d  687,  696 

=^-"-^  "(6  Cal.Rptr.  382).)   The  law  does  not  recognize 
'informal  understandings'  which  purport  to  vary 
from  the  official  terms:  'the  proposition  submitted 
to  the  electors  and  upon  which  bonds  are  voted,  and 

,  '    which  is  later  evidenced  by  the  bonds  themselves, 
constitutes  a  contract,  and  necessarily  the  only 
contract  between  the  parties.  .  .  .[T)here  is  no 
place  in  the  entire  procedure  for  understandings 
except  such  as  are  expressed  in  the  submission  upon 

^"'    which  the  electors  vots.'   (Jennings  v.  Clearwater 

;'■    School  Dist.  (1923)  65  Cal.App.  102,  105  [223  P. 

'-' '  :  84].)" 


v^r*"  The  above  case  involved  the  contention  by  the  district 
^that  bonds  that  had  been  authorized  for  a  10-year  program  for 
"the  construction  of  said  facilities  were  still  valid  and 
could  be  used  to  construct  further  water  facilities  within 
the  district.   The  treasurer  of  the  district  refused  to  sign 
the  bonds  on  the  grounds  that  the  program  submitted  to  the 
voters  had  been  completed.   The  court  granted  the  writ  of 
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mandate  as  the  proposed  bonds  included  the  purpose  of  the 

original  measure  submitted  to  the  voters.  See  also  Tooker  v. 

San  Francisco  Bay  Area  Rapid  Transit  Dist.  (1972)  22  C.A.3d 
643,  99  Cal.Rptr.  361. 

Accordingly,  it  is  the  opinion  of  this  office  that 
revenue  bond  funds  can  be  expended  for  payment  of  the  con- 
tracts relating  to  the  construction  and  development  of  the 
Clean  Water  System,  even  though  reimbursement  grants  are  not 
currently  available  from  the  State  of  California  and  from  the 
Federal  Government. 

Respectfully  submitted, 

..  .  ..  -    .-  GEORGE  AGWOST 

City  Attorney 


By  /  h-^^^7/2^'9^p^J^^^/^y.^ 

iRobert  A.  Kenealey  j^ 
Assistant  Chief  [/ 
Deputy  City  Attorney 


RAK/jac 
APPROVED: 


;eorge  agnost 

City  Attorney 
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paying  state  and  federal  portions  of 
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Robert  A.  Kenealey,  Esq. 
Assistant  Chief 
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QUESTIONS  PRESEi^TED 

1.  May  Sewer  Revenue  Bond  funds  approved  by  the  elec- 
torate on  November  2.    1976  be  expended  by  City  when  the 
federal  and  state  share  is  unavailable  or  reduced? 

2.  May  Sewer  Revenue  Bond  funds  be  expended  by  the  Citv 
where  a  resolution  adopted  by  the  Board  of  Supervisors  indi- 
cated that  the  City's  share  would  be  12-1/2%? 


CONCLUSIONS 


1.  Yes. 

2.  Yes. 


ANALYSIS 

The  Charter  of  the  City  and  County  of  San  Francisco  does 
Enh  Vll""^      I   ^   procedure  for  the  issuance  of  revenue  bonds 
out  rather  adopts  general  law  for  the  issuance  and  sale  of 
revenue  bonds.   The  Sewer  Revenue  Bonds,  referred  to  in  your 
pI,?"^^*^  for  opinion,  were  authorized  and  sold  pursuant  to  the 
Revenue  Bond  Law  of  1941,  which  is  codified  in  the  Government 
54700.      """"^  ""   Section  54300  to  and  including  Section 
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In  order  to  implement  the  Revenue  Bond  Law  of  1941, 
Resolution  NO.  837-76,  was  adopted  by  the  Board  of  Super- 
visors on  August  23,  1976  and  approved  by  the  Mayor  on 
August  25,  1976,  which  called  a  special  revenue  bond  elec- 
tion in  the  City  and  County  of  San  Francisco  for  the  purpose 
of  submitting  to  the  qualified  electors  of  the  City  a  measure 
authorizing  sewer  revenue  bonds  in  the  amount  of  $240 
million.   The  operative  language  of  the  resolution  reads  as 
follows: 

MEASURE;  Shall  the  City  and  County  of 

(Sewer  Revenue     San  Francisco  issue  revenue 
Bonds)  bonds  in  the  principal  amount 

of  $240,000,000  pursuant  to 
the  Revenue  Bond  Law  of  1941  to  provide  funds  for 
the  acquisition,  improvement,  construction  and 
financing  of  the  following  Enterprise,  to  wit: 
Improvement  of  sewer  treatment  and  disposal 
system  of  the  City  and  County  of  San  Francisco, 
including  trunk  sewer  lines,  collecting  lines, 
.  new  transport  and  storage  conveyances  and  asso- 
ciated pumping  stations,  new  treatment  plants, 
outfall  sewer  lines,  together  with  digesters, 
clarifiers,  sludge  handling  equipment,  pipes, 
pumps,  machinery,  lands,  easements,  rights  of 
way,  engineering  and  planning  expenses,  and  other 
works,  properties  or  structures  necessary  for 
the  improvement  of  the  municipal  sewage  treat- 
ment and  disposal  system  of  the  City  and  County 
of  San  Francisco  pursuant  to  the  San  Francisco 
Wastewater  Master  Plan? 

This  measure  was  approved  by  the  electorate  at  the  election 
held  on  November  2,  1976. 

.  Subsequent  to  that  date  the  Board  of  Supervisors  adopted 
Resolution  No.  973-77  which  provided  for  the  issuance  of  $55 
million  principal  amount  of  Series  A  Sewer  Revenue  Bonds.   On 
October  20,  1980  the  Board  of  Supervisors  adopted  Resolution 
No.  945-30  approving  the  issuance  of  $50  million  principal 
amount  of  Sewer  Revenue  Bonds,  designated  as  Series  B.   The 
proceeds  from  the  sale  of  both  series,  less  incidental  costs 
and  expenses,  were  deposited  with  the  Treasurer  of  the  City 
and  County  of  San  Francisco. 


OPINION  NO.  81-61 
Mr.  Gilbert  H.  Boreman         3  October  26,  1981 


-V  .  Resolution  No.  973-77,  providing  for  the  original  issu- 
ance of  Sewer  Revenue  Bonds,  entitled  Series  A,  is  the  master 
resolution  for  Series  A  and  for  all  subsequent  series  that 
may  be  authorized  for  sale.   The  Resolution  authorized  the 
Treasurer  to  deposit  the  proceeds  of  sale,  less  bond  issue 
.u  costs  and- a  reserve  fund,  into  a  construction  fund  to  be  used 
for  acquisition,  construction,  improvements  and  financing  of 
the  improvements  to  the  Enterprise,  which  is  defined  in  the 
measure  submitted  to  the  electorate  pursuant  to  Resolution 
No.  637-76.   The  subsequent  bond  sale,  entitled  Series  B, 
made  no  changes  as  to  where  the  proceeds  should  be  deposited 
and  as  to  what  the  proceeds  could  be  expended  for. 

-.  Proceeds  of  a  bond  issue  may  be  expended  only  for  the 
purpose  authorized  by  the  voters  in  approving  the  issue  of 
the.. bonds.   Mills  v.  San  Francisco  Bay  Area  Rapid  Transit 
District  (1968)  251  Cal.App.2d  666,  68  Cal.Rptr.  317; 
O'Farrell  v.  County  of  Sonoma  (1922)  189  Cal.  343,  208  P. 
117.   This  limitation  may  be  deemed  to  be  contractual  or  of 
an  analogous  status,  and  the  statutes  and  ordinances  under 
which  the  public  body  acts  in  submitting  the  bond  issue 
proposal  to  the  voters  must  be  considered  with  the  ballot 
proposition  in  determining  the  extent  of  this  restriction. 
Mills  V.  San  Francisco  Bay  Area  Rapid  Transit  District, 
supra. 

The  bonds  in  question  were,  as  indicated  above,  issued 
pursuant  to  the  Revenue  Bond  Law  of  1941,  commencing  with 
Section  54300  to  and  including  Section  54700  of  the  Govern- 
ment Code. 

.  ....  :,c  Section  54309  defines  an  Enterprise,  which  includes  the 
collection,  treatment  or  disposal  of  sewage,  waste  or  storm 
water,  including  drainage  and  further  includes  all  buildings, 
structures,  improvements,  equipment  and  facilities  whatso- 

..-ever  appurtenant  or  relating  to  the  Enterprise.   There  is  no 
-  restriction  in  the  Revenue  Bond  Law  of  1941  relating  to  the 
expenditure  of  construction  funds  when  federal  and  state 
monies  are  unavailable  or  reduced. 

-  --..  A  review  of  Resolution  No.  637-76  and  the  subsequent 
resolutions  authorizing  the  issuance  and  sale  of  Sewer 
Revenue  Bonds  discloses  no  restriction  on  the  part  of  the 
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City  or  the  City  Controller  from  expending  funds  for  the  con- 
struction of  the  Enterprise  when  federal  and  state  monies  are 
unavailable  or  reduced.  A  careful  examination  of  the  measure 
quoted  above  does  not  contemplate  a  federal  or  state  share  to 
be  received  by  the  City  for  reimbursement  for  the  expenditure 
of  payments  to  pay  for  the  construction  of  the  Enterprise. 

"'"  'The  contract  with  the  voters  is  the  measure  quoted  above 
and  not  on  ballot  arguments  or  materials  presented  to  the 
voters  at  the  time  of  the  election. 

In  East  Bay  Muncipal  Utilitss  Dist.  v.  Sindelar  (1971) 
6  C.A.3d  910  at  918  the  court  in  a  similar  challenge  held  as 
follows: 

■"        "In  identifying  that  purpose,  though,  and  the 
'.    extent  (if  any)  to  which  it  imposed  any  restric- 
=i-.?.rt ions  upon  the  expenditure  of  the  proceeds  of  the 
ri=r-  -bonds  voted  in  1958,  we  are  to  consider  the  lan- 
'"    guage  of  the  ballot  proposition  submitted  to  the 
"'   "electorate  at  that  time.   (Mills  v.  S.  F.  Bay  Area 
Rapid  Transit  Dist.,  supra ,  261  Cal.App.2d  666  at 
p  668.)   Publicity  disseminated  by  the  district  to 
its  voters  at  the  time,  or  representations  made  by 
-— .--  -it  or  its  officials  then  or  since,  cannot  be  deemed 
to  have  modified  or  qualified  the  official  proposi- 
tion which  was  voted  upon  in  1958.   (City  of  Los 
Angeles  v.  Dannenbrink  (1965)  234  Cal.App.2d  642, 
"" "  655  [44  Cal.Rptr.  624);  Behmeman  v.  Alameda-Contra 
"--"Costa  Transit  Dist.  (1960)  182  Cal.Appp.2d  687,  696 
(6  Cal.Rptr.  382].)   The  law  does  not  recognize 
'informal  understandings'  which  purport  to  vary 
from  the  official  terms:  'the  proposition  submitted 
''""'to  the  electors  and  upon  which  bonds  are  voted,  and 
,'*':. '"which  is  later  evidenced  by  the  bonds  themselves, 
^_"''  '  "constitutes  a  contract,  and  necessarily  the  only 
~__^'  contract  between  the  parties.  .  .  .[T]here  is  no 
r "  '  Pl3ce  in  the  entire  procedure  for  understandings 
.  '■"■   except  such  as  are  expressed  in  the  submission  upon 
which  the  electors  vots.'   (Jennings  v.  Clearwater 
School  Dist.  (1923)  65  Cal.App.  102,  105  [223  P. 
84]  .)  " 
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The  above  case  involved  the  contention  by  the  district 
that  bonds  that  had  been  authorized  for  a  10-year  program  for 
the  construction  of  said  facilities  were  still  valid  and 
could  be  used  to  construct  further  water  facilities  within 
the  district.   The  treasurer  of  the  district  refused  to  sign 
the  bonds  on  the  grounds  that  the  program  submitted  to  the 
voters  had  been  completed.   The  court  granted  the  writ  of 
mandate  as  the  proposed  bonds  included  the  purpose  of  the 
original  measure  submitted  to  the  voters.   See  also  Tooker  v. 
San  Francisco  Bay  Area  Rapid  Transit  Dist.  (1972)  22  C.A.3d 
643,  99  Cal.Rptr.  361. 

■■.  .-In  response  to  the  second  question  propounded,  research 
has  disclosed  that  Resolution  No.  216-76  adopted  by  the  Board 
of  Supervisors  on  March  29,  1975  provides  in  the  resolved 
clause  as  follows: 

"RESOLVED,  that  it  is  the  policy  of  this  Board 
of  Supervisors  that  the  Department  of  Public  Works 
shall  design  and  construct  water  pollution  control 
facilities  to  receive  maximum  federal  and  state 
grant  funds  wherever  practicable." 

This  language  quoted  above  does  not  in  any  manner  re- 
strict the  City  from  making  payments  to  contractors  when 
federal  or  state  funds  are  reduced  or  unavailable. 

You  are  advised  that  it  is  legal  to  expend  Sewer  Revenue 
Bond  funds  when  the  federal  and  state  share  is  unavailable  or 
reduced  and,  further,  that  the  policy  declaration  by  the 
Board  of  Supervisors  does  not  disclose  an  intent  to  prevent 
expenditures  by  the  City  when  grant  reimbursements  have  been 
reduced  or  are  unavailable.       ~  --_,.—.. 

j_.,  _!;....  .^.  Respectfully  submitted, 

.'.'_ '..,__..  .  GEORGE  AGNOST 

,  ~     City  Attorney 


By 


'  OMa. 


£^;^ 


Robert  A.  Kenealey 
Assistant  Chief 
Deputy  City  Attorney 
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OPINION  No.  81  -  62 


SUBJECT: 
REQUESTED  BY: 


Date  of  Election  for  Appointee  to  Newly  Created 
Municipal  Judgeship 

Jay  Patterson 
Registrar  of  Voters 


t>oCUWIfcNliS  D-H 

MOV  ■  oiyai 


PREPARED  BY; 


Daniel  F.  Donahue,  Clerk 
Municipal  Court 

Burk  E.  Delventhal 
Deputy  City  Attorney 

Elizabeth  M.  Katz 
Legal  Assistant 

QUESTIONS  PRESENTED 

1.  Does  an  appointee  to  a  newly  created  municipal 
judgeship  have  to  stand  for  election  at  an  election  occuring 
within  ten  months  of  the  vacancy? 

2.  If  not,  when  does  said  appointee  stand  for  election? 

CONCLUSIONS 

1.  No,  an  appointee  to  a  newly  created  municipal 
judgeship  does  not  stand  for  election  at  any  election  falling 
within  ten  months  of  the  vacancy. 

2.  Said  appointee  stands  for  election  at  the  first 
election  occurring  beyond  ten  months  of  the  vacancy  when  both  the 
primary  and  general  election  processes  are  available. 

BACKGROUND 

The  California  legislature,  through  Stats.  1980,  Ch.  1231, 
added  a  new  municipal  judgeship  in  San  Francisco  "at  such  time  as 
the  Board  of  Supervisors  of  San  Francisco  finds  there  are 
sufficient  funds  for  an  additional  judge  of  the  Municipal  Court 
and  adopts  a  resolution  to  that  effect."   Resolution  No.  727-81, 
authorizing  an  additional  judicial  position  was  passed  by  the 
Board  of  Supervisors  on  August  17,  1981,  and  approved  by  the 
Mayor  on  August  20,  1981.   On  August  26,  1981,  the  Governor 
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appointed  Lillian  K.  Sing  to  the  new  position.   You  ask  whether 
Judge  Sing  must  stand  for  election  at  the  next  primary  election, 
in  June  1982,  and,  if  not,  whether  Judge  Sing  will  not  stand  for 
election  until  June  1984. 

We  conclude  that  Judge  Sing  does  not  stand  for  election  in 
June  1982,  and  that  she  will  not  stand  for  election  until  June 
1984.   Our  analysis  follows. 

ANALYSIS 

Government  Code  Section  71180  provides,  in  relevant  part: 

(a)  Any  vacancy  in  the  office  of  the  judge  of 
a  municipal  court  shall  be  filled  by  appointment 
by  the  Governor .... 

If  the  office  to  which  any  person  so 
appointed  was  not  previously  occupied,  he  shall 
hold  office  until  his  successor  is  elected  at  the 
general  state  election  next  succeeding  the 
occurrence  of  the  vacancy  and  qualifies.   No 
successor  to  such  appointee  shall  be  elected  at 
any  election  held  within  10  months  of  the  date  of 
the  occurrence  of  the  vacancy. 

*  *  * 

Interpreting  this  Section,  26  Ops.  Cal.  Atty.  Gen.  265 
(1955)  opined  that  a  September  1955  appointee  to  a  new  municipal 
court  judgeship  in  Sacramento  did  not  have  to  stand  for  election 
in  the  June  1956  primary  or  in  the  November  1956  general 
election,  but  rather  would  have  to  stand  at  the  first  election 
falling  beyond  10  months  of  the  vacancy^  when  both  the  primary 
and  general  election  processes  were  available.   That  election 
would  not  arise  until  the  June  1958  primary. 

Applying  this  Section  and  reaching  the  same  conclusion, 
Donnellan  v.  Hite  (1956)  139  Cal.App.2d  43,  293  P. 2d  158,  held 
that  a  September  1955  appointee  to  a  new  municipal  court 
judgeship  in  the  Whittier  Judicial  District  did  not  have  to  stand 
for  election  in  the  June  1956  primary  or  at  the  November  1956 
general  election,  but  at  the  next  election  falling  beyond  the 
10-month  grace  period  where  the  full  elective  processes  were 
available. 


A  vacancy  exists  in  a  newly  created  judicial  office  upon  the 
effective  date  of  the  legislation  creating  it.   Wallace  v.  Payne 
197  Cal.  539,  241  P.  879;  Fields  v.  Eu  (1976)  18  Cal. 3d 
i56  P.  2d  729,  134  Cal.Rptr.  Jb7. 


(1925) 
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The  point  is  well-settled  in  California  law. 
See,  for  example,  Morrison  v,  Michael  (1979)  98  Cal.App.3d 
507,  159  Cal.Rptr.  568.   The  statement  of  facts  relates 
that  in  1975  the  California  legislature  added  a  second 
judicial  office  to  the  Eureka  Judicial  District,  the 
vacancy  thus  created  to  take  effect  on  January  1,  1956. 
The  statement  continues,  at  98  Cal.App.3d  509: 

On  May  6,  1976,  the  Governor  appointed 
Lawrence  A.  Truitt  to  that  office,  and  since  the 
election  scheduled  for  November  of  that  year  was 
less  than  10  months  away,  under  Government  Code 
section  71180  no  election  [for  that  office]  was 
held. 

The  reason  for  the  10  month  provision  of  Section  71180  was 
discussed  by  the  California  Supreme  Court  in  Barton  v.  Panish 
(1976)  18  Cal.3d  624,  135  Cal.Rptr.  65,  557  P.  2d  497.   The  Court 
surmised,  at  18  Cal.3d  629: 

While  the  Governor's  ability  to  appoint  up  to 
election  day,  and  thus  to  postpone  the  election, 
will  tend  to  discourage  potential  candidates  from 
seeking  vacant  offices,  the  Legislature  could 
reasonably  determine   the  10-month  limitation 
serves  a  valid  public  purpose.   The  provision  is 
no  doubt  designed  to  encourage  qualified  persons 
to  accept  municipal  court  appointments;  assuring 
appointees  an  opportunity  to  show  their  judicial 
qualifications  on  the  bench  and  permitting  them 
to  run  for  election  thereafter.   Unless  the 
Governor's  power  to  appoint  during  the  period 
following  close  of  nomination  and  before  election 
is  implemented  by  postponing  the  election, 
appointees  during  that  period  would  be  unable  to 
run  for  the  office.   It  might  be  very  difficult 
to  find  qualified  attorneys  willing  to  accept 
appointment,  having  to  give  up  their  law 
practices  to  serve  for  only  a  half  year  with  no 
opportunity  to  be  elected  to  office.   The 
difficulty  in  filling  vacancies  from  the  spring 
of  even  numbered  years  to  the  end  of  the 
electoral  process  and  the  potential  impairment  of 
administration  of  justice  in  our  municipal  courts 
during  that  period  may  properly  be  viewed  by  the 
Legislature  as  justifying  application  of  the 
10-month  limitation  to  judges  appointed  after 
commencement  of  the  election  process. 
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We  conclude  then  that  Judge  Sing,  appointed  in  August  1981 
to  fill  a  vacancy  caused  by  a  judgeship  created  that  same  month, 
does  not  stand  for  election  at  any  election  falling  within  the 
next  10  months.   The  June  1982  election  falls  within  the  10th 
month.   Judge  Sing  must,  however,  stand  for  election  at  the  next 
occasion  after  June  1982  when  both  the  primary  and  general 
election  processes  are  available.   This  occasion  will  arise  in 
June  1984. 

Respectfully  submitted, 

GEORGE  AG NO ST 
City  Attorney 


irk  a.   Delventhal 
Deputy  City  Attorney 

Elizabeth  M.  Katz 
Legal  Assistant 
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PLTUIC  UDriARV 
SUBJECT:     Operation  of  Busses  in  Golden  Gate  Park 

REQUESTED  BY:   Peter  Straus,  Director  of  Plainning 
San  Francisco  Municipal  Railway 


PREPARED  BY:   KATHLEEN  A.  FOLEY 

Deputy  City  Attorney 


QUESTION  PRESENTED 


May  the  Public  Utilities  Commission  operate  bus  lines  on 
dedicated  or  undedicated  streets  in  Golden  Gate  Park  which 
are  under  the  jurisdiction  of  the  Recreation  and  Park 
Commission? 

May  the  Recreation  and  Park  Commission  limit  the  operation 
of  certain  vehicles  on  streets  and  roads  in  Golden  Gate 
Park  while  not  so  limiting  other  vehicles? 


CONCLUSION 


Yes,  the  Public  Utilities  Commission  may  operate  bus  lines 
on  dedicated  or  undedicated  streets  in  Golden  Gate  Park  but  only 
with  the  consent  of  the  Recreation  and  Park  Commission  and 
without  such  consent  on  those  portions  of  Cross-over  Drive  or 
Park  Presidio  By-Pass  Drive  which  are  a  part  of  State  Highway  One 

Such  consent  by  the  Recreation  and  Park  Commission  would  be 
made  in  the  exercise  of  the  discretionary  power  given  it  by 
Section  3.552  of  the  Charter  of  the  City  and  County  of  San 
Francisco  and  because  of  the  special  nature  of  park  land. 
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ANALYSIS 


By  letter  dated  September  17,  1981,  you  have  asked  this 
office  for  an  opinion  on  the  jurisdiction  and  control  of  streets 
in  Golden  Gate  Park.   By  resolution,  the  Public  Utilities 
Commission  has  authorized  a  bus  line  using  part  of  Chain-of-Lakes 
Drive  in  its  route.   The  Recreation  and  Park  Commission  has 
requested  that  busses  not  be  operated  on  Chain-of-Lakes  Drive. 

Your  letter  has  correctly  stated  that  the  Charter  of  the 
City  and  County  of  San  Francisco  grants  the  Public  Utilities 
Commission  the  power  over  Municipal  Railway  routes,  except  for 
abandonments.   And  while  it  is  true  that  streets  and  roads  in 
Golden  Gate  Park  are  on  public  property  and,  save  State  Highway 
One,  are  under  the  general  aegis  of  the  City  and  County  of  San 
Francisco,  it  is  also  true  that  the  Recreation  and  Park 
Commission  has  "complete  and  exclusive  control,  management  and 
direction  of  the  parks  ...  which  are  in  charge  of  the 
commission..."   (Charter  Section  3.552). 

The  state  legislature  passed  an  act  dated  April  4,  1870 
(Chapter  538)  which  designated  Golden  Gate  Park  as  a  public  park 
of  the  City  and  County.   (This  was  not  the  first  instance  that 
this  land  had  been  so  specified,  as  it  was  previously  officially 
set  out  as  a  park  by  a  map  of  the  Outside  Lands  of  the  City  and 
County  made  pursuant  to  Order  No.  100  at  an  earlier  date.) 
Exclusive  control  and  management  of  this  park,  and  other  lands, 
was  vested  in  a  board  of  park  commissioners.   The  board  was  given 
full  and  exclusive  power  to  govern,  manage  and  direct  the  lands 
under  its  control. 

Golden  Gate  Park  is  dedicated  park  property.   For  over  one 
hundred  years,  the  specific  land  has  been  delineated  as  "Park"  on 
maps  used  to  establish  public  ownership  of  land.   The  California 
Legislature  passed  an  act  April  4,  1870,  (Chapter  538)  which 
accepted  this  designation  of  Golden  Gate  Park  as  a  public  park 
and  provided  for  a  board  of  park  commissioners.   This  first  board 
also  had  full  and  exclusive  power  to  govern,  manage  and  direct 
the  land  un-ler  its  control. 

History  indicates  Golden  Gate  Park  has  been  dedicated  to 
park  uses.   There  are  two  requisites  for  an  effective  dedication 
of  land.   The  owner  must  intend  to  appropriate  and  devote  the 

troperty  to  a  public  use  and  the  dedication  must  be  accepted. 
an  Diego  v.  Hall  (1919)  180  Cal.  165,  168;  Hihn  v.  Santa  Cruz 
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(1915)  1&)  Cal.  436.   A  municipality,  itself,  may  dedicate 
property  to  a  particular  use.   Olmstead  v.  San  Diego  (1932)  124 
Cal.App.  14;  Oakland  v.  Burns  (1956)  46  Cal. 2d  401. 

The  plot  of  ground  which  is  Golden  Gate  Park  has  been 
disignated  and  developed  as  park  land.   In  determining  land 
ownership  when  California  first  became  a  state  and  San  Francisco 
a  City,  this  public  land  was  always  called  a  "park."   California 
and  San  Francisco  both  accepted  this  dedication  in  ordinances, 
state  legislation  and  the  City  Charter.   The  dedication  limits 
use  of  Golden  Gate  Park,  including  roadways  within  it. 

These  roadways  in  Golden  Gate  Park  are  not  public  highways 
nor  are  they  part  of  the  street  system  of  the  City  and  County. 
You  are  referred  to  City  Attorney  Opinion  No.  778,  dated  January 
22,  1954,  pages  eight  and  nine  (copies  of  those  pages  are 
attached  to  this  letter)  in  which  a  full  discussion  is  had  of 
park  roads.   Park  roads  are  created  to  give  access  to  the  park 
for  recreational  use,  and  incidental  vehicular  use  does  not 
change  their  character. 

The  authority  of  the  Recreation  and  Park  Commission  over 
Golden  Gate  Park  and  its  roads  is  not  absolute.   In  the  attached 
copy  of  Opinion  No.  778,  page  eight,  the  citation  from  Hall  v. 
Faircnild-Gilmore-Wilton  Co.  (1924)  66  Cal.App.  615,  makes  it 
clear  that  the  Commission  is  the  trustee  whose  duty  it  is  "to 
protect  parks  within  its  management  and  control,  which  should  at 
the  same  time  compel  such  board  to  protect,  rather  than 
instigate,  usurpation  of  authority  over  parks  of  the  city  by 
another  body ..." 

The  Recreation  and  Park  Commission  must  exercise  its 
discretion  in  determining  whether  particular  uses  of  Golden  Gate 
Park  would  be  inconsistent  with  the  use  of  the  land  by  the  public 
for  recreational  purposes  or  would  constitute  an  invasion  of 
public  right  in  the  property.   If  the  Commission  finds  that  the 
proposed  use  of  busses  on  Chain-of-Lakes  Drive  would  not 
interfere  with  the  free  passage  or  customary  usage  of  the  park  by 
the  public,  it  could  consent  to  such  use.   If  there  was  such 
interference  and  if  consent  was  still  given,  some  equitable 
action  could  be  taken  by  the  taxpayers  or  other  interested 
party.   (See  People  v.  Park  and  Ocean  R.R.  Co.  [1888]  76  Cal. 
156.) 

Even  conduct  which  might  seem  harmless  could  be  construed, 
in  an  overall  view,  to  constitute  an  invasion  of  the  public 
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right,  and  the  Recreation  and  Park  Conunission  would  be  required 
to  stop  such  conduct.   People  v.  Shepherd  (1977)  74  Cal.App.3d 
334,  338. 


The  Recreation  and  Park  Commission  has  been  given  by 
Charter  section  3.552,  full  authority  to  determine  if  a  proposed 
use  of  Golden  Gate  Park  is  consistent  or  inconsistent  with  park 
purposes.   Olmstead  v.  City  of  San  Diego  (1932)  124  Cal.App.  14. 
The  courts  would  not  interfere  with  the  Commission's 
determination  unless  there  ws  a  showing  of  a  manifest  abuse  of 
discretion.   City  of  Oakland  v.  Williams  (1929)  206  Cal.  315; 

659;  Futterer  v.  City 

v , 


Harter  v.  City  of  San  Jose 


of  Sacramento  (1925) 


(1940)  38 


196 
Cal.App. 2d.  470. 


(1904)  141  Cal. 
Cal.  248;  Ritzman 


City  of  Los  Angeles 


In  conclusion,  the  Charter  gives  the  Public  Utilities 
Commission  the  authority  to  establish  bus  routes.   Where  those 
routes  would  use  roadways  in  public  parks  under  Recreation  and 
Park  Commission  jurisdiction,  the  latter  commission  must  first 
give  its  consent  based  on  its  discretionary  determination  that 
such  use  would  not  violate  the  public's  enjoyment  of  or  rights  in 
the  park.   It  is  within  the  Commission's  sound  discretion  to 
determine  whether  City  busses  will  be  allowed  on  Chain-of-Lakes 
Drive . 

Very  truly, 

GEORGE  AGNOST 
City  Attorney 

McMORRIS  DOW 

Deputy  City  Attorney 


KATHLEEN  A.  FOLEY 
Deputy  City  Attorney 


APPROVED: 


City  Attorney 
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Office  of  City  Attorney 


George  Agnost, 
City  Attorney 
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OPINION  NO.  81-64 


SUBJECT: 


REQUESTED  BY: 


PREPARED  BY: 


Amount  of  Sewer  Revenue  Bonds  authorized 
under  the  ballot  measure  of  November  1976, 


Gilbert  H.  Boreman 
Clerk  of  the  Board 

on  behalf  of 
Supervisor  Quentin  L, 


i-r«^0' 


Kopp 


.mi 


Robert  A.  Kenealey,  Esq. 
Assistant  Chief 
Deputy  City  Attorney 


QUESTION  PRESENTED 

State  the  dollar  amount  of  Sewer  Revenue  Bonds  which  the 
Board  of  Supervisors  can  authorize  for  issuance  and  sale 
under  the  terms  of  the  ballot  measure  adopted  by  the  voters 
in  November  1976. 

CONCLUSIONS 


$240  million. 


ANALYSIS 


The  Charter  of  the  City  and  County  of  San  Francisco  does 


not  prescribe  a  procedure 
but  rather  adopts  general 
revenue  bonds.  The  Sewer 
request  for  opinion,  were 
Revenue  Bond  Law  of  1941, 


for  the  issuance  of  revenue  bonds 
law  for  the  issuance  and  sale  of 
Revenue  Bonds,  referred  to  in  your 
authorized  and  sold  pursuant  to  the 
which  is  codified  in  the  Government 


Code, 
54700 


commencing  with  Section  54300  to  and  including  Section 


In  order  to  implement  the  Revenue  Bond  Law  of  1941, 
Resolution  NO.  637-75,  was  adopted  by  the  Board  of  Super- 
visors on  August  23,  1975  and  approved  by  the  Mayor  on 
August  25,  1976,  which  called  a  special  revenue  bond  elec- 
tion in  the  City  and  County  of  San  Francisco  for  the  purpose 
of  submitting  to  the  qualified  electors  of  the  City  a  measure 
authorizing  sewer  revenue  bonds  in  the  amount  of  $240  million 
This  measure  was  approved  by  the  electorate  at  tno  election 
held  on  November  2,  1976. 


864-1952 


214  Van  Ness  Avenue 


San  Francisco  94102 
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Subsequent  to  that  date  the  Board  of  Supervisors  adopted 
Resolution  No.  973-77  which  provided  for  the  issuance  of  $55 
raiilion  principal  a.nount  of  Series  A  Sewer  Revenue  Bonds.   On 
October  20,  1930  the  Board  of  Supervisors  adopted  Resolution 
No.  945-80  approving  the  issuance  of  $50  million  principal 
amount  of  Sewer  Revenue  Bonds,  designated  as  Series  B.   The 
proceeds  from  the  sale  of  both  series,  less  incidental  costs 
and  expenses,  were  deposited  with  the  Treasurer  of  the  City 
and  County  of  San  Francisco. 

As  of  the  date  of  this  opinion,  the  Board  of  Supervisors 
has  authorized  the  issuance  and  sale  of  Sewer  Revenue  Bonds 
in  the  amount  of  $105  million.   Since  the  original  authoriza- 
tion was  for  $240  million,  the  Board  of  Supervisors,  by 
adoption  of  a  supplemental  resolution,  could  authorize  the 
issuance  and  sale  of  an  additional  $135  million  in  Sewer 
Revenue  Bonds. 

Respectfully  submitted, 

GEORGS  AG NO ST 
City  Attorney 

3y  JA^aT  /^t  ^U^^^ 
Robert  A.  Kenealey 
Assistant  Chief 
Deputy  City  Attorney 


RAK/jac 
APPROVED 


GEORGE  AGNO^T 
City  Attorney 
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^     *^'  ^ty  Attorney 
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t^  OPINION  NO.  81-65 


SUBJECT:        Jurisdiction  of  the  Board  of  Supervisors  to  Adopt 

an  Ordinance  Establishing  the  Amount  of  Fees 

Charged  to  the  Public  for  the  Use  of  Park 
Property. 

REQUESTED  BY:    Tom  Ma  Hoy 

General  Manager,  Recreation  and  Park  Department 

PREPARED  BY:    Paula  Jesson 

Deputy  City  Attorney 

QUESTION  PRESENTED 

Is  the  the  Board  of  Supervisors  empowered  by  the  San 
Francisco  Charter  to  establish  the  amount  of  fees  to  be  charged 
to  persons  who  wish  to  use  property  under  the  jurisdiction  of  the 
Recreation  and  Park  Commission  for  engaging  in  various  activities 
on  an  occasional  basis  and  for  fishing  at  Lake  Merced. 

CONCLUSION 

No. 

ANALYSIS 

The  Recreation  and  Park  Commission  has  approved  a  proposed 
new  Park  Code.   The  provisions  of  the  Code  at  issue  in  this 
opinion  concern  fees  charged  to  the  public  when  applying  for  a 
permit  to  use  park  property  for  various  activities  and  when 
applying  for  a  fishing  license  to  fish  at  Lake  Merced.   The  draft 
of  the  proposed  Code  approved  by  the  Commission  provides  that  the 
amount  of  these  fees  are  to  be  established  by  the  Commission. 
The  question  has  arisen  whether  the  Board  of  Supervisors  may 
amend  the  proposed  Park  Code  by  incorporating  the  amount  of  these 
fees  in  the  Code. 


K t A^«A^ 
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The  determination  of  the  amount  of  fees  to  charge  persons 
for  the  use  of  park  property  involves  questions  of  policy  to  be 
decided  by  that  entity  charged  with  the  management  of  park 
property.   Pursuant  to  San  Francisco  Charter  Section  3.552, 

"(t]he  recreation  and  park  commission  shall 
have  complete  and  exclusive  control, 
management  and  direction  of  the  park, 
playgrounds,  recreation  centers  and  all  other 
recreation  facilities,  squares,  avenues  and 
grounds  which  are  in  the  charge  of  the 
commission  on  the  effective  date  hereof,  or 
are  thereafter  placed  in  the  charge  of  the 
commission,  except  as  in  this  charter 
otherwise  provided. 

The  Commission's  exclusive  jurisdiction  over  park  property 
is  limited  in  certain  respects.   Thus,  pursuant  to  Charter 
Section  7.403(b),  the  Commission  may  not  lease  property  under  its 
jurisdiction  or  permit  the  "building  or  maintenance  or  use  of  any 
structure"  on  park  property 

"except  for  recreation  purposes,  and  each 
letting  or  permit  shall  be  subject  to  approval 
of  the  board  of  supervisors  by  ordinance." 

As  noted  in  City  Attorney  Opinion  No.  65-44-A,  the  word 
"use"  in  Section  7.403(b)  "...denotes  the  idea  of  habitual  use, 
and  implies  a  certain  degree  of  continuity  and  permanence..."  and 
is  not  meant  to  apply  to  use  "for  a  single  or  isolated  instance 
of  short  duration..." 

We  now  consider  the  activities  for  which  the  fees  in  issue 
are  required.   The  first  category  of  activities  includes  parades, 
exhibits,  musical  performances,  picnics  and  other  social  events, 
weddings,  art  shows  and  similar  activities  which  involve  the  use 
of  park  property  on  an  occasional,  temporary  basis.   Therefore, 
such  use  is  not  of  the  continuous  type  which  requires  approval  of 
the  board  of  supervisors  by  ordinance. 

The  second  type  of  activity  is  fishing  at  Lake  Merced. 
Since  this  activity  involves  neither  the  lease  of  park  property, 
nor  the  "building  or  maintenance  a  use  of  any  structure  on  any 
park,"  granting  licenses  for  this  activity  does  not  require 
approval  of  the  board  of  supervisors  by  ordinance. 

Since  establishing  fees  for  these  two  categories  of 
activities  comes  within  the  prerogative  of  the  Recreation  and 
Park  Commission  as  decisions  affecting  the  management  of  park 
property,  and  since  permitting  persons  to  engage  in  these 
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activities  on  park  property  does  not  require  approval  of  the 
board  of  supervisors  by  ordinance,  pursuant  to  Section  7.403(b), 
the  Board  of  Supervisors  may  not  amend  the  proposed  Park  Code  by 
including  the  amount  of  fees  to  be  charged  to  the  public  to 
engage  in  these  activities. 

The  Recreation  and  Park  Commission  has,  by  resolution, 
established  fees  for  these  two  categories  of  activities^.   It 
may  be  contended  that  the  Board  of  Supervisors,  in  including 
those  fees  in  the  new  Park  Code,  is  not  usurping  management 
decisions  entrusted  to  the  Recreation  and  Park  Commission  since 
it  is  merely  using  the  amounts  already  established  by  the 
Commission.   However,  by  including  the  amount  of  the  fees  in  an 
ordinance  which  may  only  be  amended  by  action  of  the  Board,  the 
Board  would  control  any  changes  in  the  fees  which  the  commission 
may  wish  to  make.   Such  control  is  in  violation  of  Charter 
Section  3.552. 

The  subject  of  the  jurisdiction  of  the  Board  of  Supervisors 
over  fees  charged  for  the  use  of  park  property  is  considered  in  a 
prior  opinion  of  this  office.   In  City  Attorney  Opinion  No. 
68-43,  this  office  considered  a  proposed  resolution  establishing 
the  policy  of  the  Board  of  Supervisors  that  there  be  no  admission 
charge  at  the  San  Francisco  Zoo  and  advised  the  Board  as  follows: 

Inasmuch  as  the  propriety  of  an  admission 
charge  to  the  Zoo  does  not  involve  a  lease  of 
park  lands  or  the  building,  maintenance  or  use 
of  a  structure  thereon,  it  is  my  opinion  that 
the  Board  of  Supervisors  has  no  power  or 
jurisdiction  over  the  matter  and  enactment  of 
the  proposed  resolution  would  be  a  nullity  in 
that  it  is  in  conflict  with  Section  42 
[currently  Section  3.552] . 


1  The  fees  for  fishing  licenses  at  Lake  Merced  are 
currently  set  forth  in  Article  11  of  the  current  Park  Code.   The 
issue  of  the  lawfulness  of  the  inclusion  of  these  fees  in  the 
Park  Code  apparently  did  not  arise  at  the  time  this  Article  was 
enacted,  perhaps  because  the  Commission  submitted  the  proppsed 
ordinance  with  the  fees  included,  rather  than  submitting  a 
proposed  ordinance  which  provided  that  such  fees  were  to  be 
established  by  the  Commission  itself. 
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Moreover,  that  opinion  advised  that  enactment  of  the 
resolution  would  constitute  "an  interference  with  an 
administrative  affair  within  the  jurisdiction  of  the  Recreation 
and  Park  Commission  and  would  violate  the  provisions  of  Section 
22  (currently  2.401]  of  the  Charter." 

Charter  Section  2.401  provides  in  relevant  part  as  follows: 

2.401  Non-interference  in  Administrative 
Affairs 

Except  for  the  purpose  of  inquiry,  the  board 
of  supervisors  shall  deal  with  the  ...adminis- 
trative or  other  functions  for  which  elective 
officials  or  boards  or  commission  are 
responsible,  solely  though  the  elective 
official,  the  board  or  commission  or  the  chief 
executive  officer  of  such  board  or  commission 
concerned. 

Neither  the  board  of  supervisors,  nor  its 
committees,  nor  any  of  its  members  shall 
dictate,  suggest  or  interfere  with  ...ad- 
ministrative recommendations  or  actions  of 
...department  heads. . .under  the  respective 
boards  and  commissions.   The  board  of 
supervisors  shall  deal  with  administrative 
matters  only  in  the  manner  provided  by  this 
charter,  and  any  dictation,  suggestion  or 
interference  herein  prohibited  on  the  part  of 
any  supervisors  shall  constitute  official 
misconduct;  provided,  however,  that  nothing 
herein  contained  shall  restrict  the  power  of 
hearing  and  inquiry  as  provided  in  this 
charter. 

In  conclusion,  the  Board  of  Supervisors  has  no  jurisdiction 
over  the  fees  charged  to  the  public  for  the  occasional  use  of 
park  property  or  for  fishing  at  Lake  Merced.   Moreover,  adopting 
an  ordinance  establishing  such  fees  would  constitute  interference 
with  an  administrative  affair  within  the  jurisdiction  of  the 
Recreation  and  Park  Commission  and  would  thus  constitute  official 
misconduct,  pursuant  to  Charter  Section  2.401. 


Respectfully  submitted. 


PAULA  JES^N 

Deputy  City  Attorney 


APPROVED : 


EORGE  AGNOST \ 


GEORGE  AGNO ST 
City  Attorney 


Cliy  AND  COUNTY  OF  SAN  FRANCISCO 


GEORGE  AGNOST 

CITV  ATTORNEY 
CITY  HALL 


SUBJECT: 


REQUESTED  BY; 


PREPARED  BY: 


November  20,  1981 
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WAR  MEMORIAL  LEASING  OF  SPACE  FOR  A  RESTAURANT 

George  G.  Matson 

Managing  Director 

War  Memorial  of  San  Francisco 


Burk  E.  Delventhal 
Deputy  City  Attorney 
Tom  Owen 
Legal  Assistant 


QUESTIONS  PRESENTED 


DOCUMENTS  DEPT 


1.  Is  space  in  the  Davies  Symphony  Hall  which  the  War 
Memorial  Board  of  Trustees  proposes  to  lease  for  a  restaurant  to 
be  used  primarily  by  patrons  and  persons  employed  in  the  War 
Memorial  Performing  Arts  Center,  "surplus  property"  within  the 
meaning  of  San  Francisco  Charter  Section  7.400  and  therefore 
subject  to  the  jurisdiction  of  the  Director  of  Property? 

2.  Is  the  War  Memorial  Board  of  Trustees  legally 
required  to  submit  a  lease  for  a  restaurant  in  its  facility  to 
competitive  bidding? 


CONCLUSION 


1. 


No. 


2.     No,  however,  a  lease  for  in  excess  of  10  years  must 
be  approved  by  the  San  Francisco  Board  of  Supervisors  and  Board 
policy  requires  that  leases  be  awarded  after  competitive  bidding 
unless  the  Board  of  Supervisors  finds  that  competitive  bidding 
procedures  are  impractical  or  impossible. 

ANALYSIS 

The  War  Memorial  Board  of  Trustees  has  requested  an  opinion 
regarding  the  options  available  to  them  in  leasing  out  space  for 
a  restaurant  in  the  Louise  M.  Davies  Symphony  Hall.   The  space 
being  considered  for  the  restaurant  consists  of  a  portion  of  the 
ground  level  of  Davies  Symphony  Hall  at  the  corner  of  Grove 
Street  and  Van  Ness  Avenue.   The  space  is  not  currently  being 
used. 
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The  Symphony  Hall  is  part  of  the  new  performing  arts 
center.   The  center,  completed  at  a  cost  of  over  forty  million 
dollars,  is  a  cultural  and  architectural  showplace  for  the  City 
and  County  of  San  Francisco,  as  well  as  the  scene  of  artistic 
performances  of  international  note.   Sponsors  of  the  Performing 
Arts  Center,  Inc.,  the  nonprofit  corporation  which  raised  funds 
for  the  new  facilities,  and  the  War  Memorial  Board  desire  that 
any  associated  facilities  or  uses  be  of  an  appropriately  high 
caliber. 

The  proposed  restaurant,  although  a  separate  operation, 
will  be  closely  identified  in  the  public's  mind  with  the 
performing  arts  center  itself,  both  by  patrons  who  attend  events 
there  and  by  passersby  who  will  be  able  to  view  the  restaurant 
through  several  large  windows  to  be  set  at  street  level.   A  less 
than  first  class  facility  would  disappoint  the  expectations  of 
many  and  detract  from  the  overall  aesthetic  experience  involved 
in  attending  a  performance  in  the  center.   For  these  reasons,  the 
War  Memorial  Board  seeks  a  lease  arrangement  giving  the  Board  the 
greatest  possible  flexibility  in  choosing,  and  subsequently 
supervising,  the  restaurant  operation. 

In  the  absence  of  specific  regulation,  there  is  no 
requirement  for  competitive  bidding.   City  of  Riverside  v. 
Whitlock  (1972)  22  Cal.App.3d  863,  878.   Competitive  bidding 
requirements  are  intended  to  protect  the  public  interest  in 
having  contracts  awarded  "without  favoritism,  without  excessive 
cost,  and  ...  at  the  lowest  price  consistent  with  the 
reasonable  quality  and  expectation  of  completion."   City  of 
Inglewood  -  L.A.  County  Civic  Center  Authority  v.  Superior  Court 
(1972)  7  Cal.Bd  861,  867. 

In  the  case  of  the  proposed  restaurant,  the  standard  of 
quality  sought  is  very  high  and  almost  impossible  to  quantify. 
Public  bidding  procedures  may  not  be  sufficiently  responsive  to 
the  values  the  War  Memorial  Board  wishes  to  use  as  a  basis  for 
its  decision.   The  particular  cultural  and  aesthetic  concerns  of 
the  performing  arts  center  make  it  essential  that  the  proposed 
restaurant  be  not  only  ancillary  or  functionally  related  to  the 
center,  but  also  harmonious  with  the  center's  goals  and 
operations. 

For  these  reasons,  competitive  bidding  may  only  frustrate 
the  purpose  of  securing  for  the  public  the  best  and  the  most 
responsible  contractual  arrangement.   Allowing  the  War  Memorial 
Board  to  negotiate  directly  with  interested  parties  could  help 
insure  that  monetary  benefits  will  not  be  offset  by  qualitative 
disabilities. 
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The  City  Charter,  however,  requires  that  surplus  municipal 
property  be  leased  out  by  the  Director  of  Property  to  the  highest 
responsible  bidder.   Charter  Section  7.402.   Hence,  the  first 
critical  question  in  this  opinion  is  whether  the  property  in 
question  is  surplus  property  within  the  meaning  of  Section 
7.402.   Although  currently  unused,  if  a  restaurant  is  deemed  to 
promote  the  center's  public  purpose  the  space  in  question  will 
not  be  considered  as  surplus  property,  and  the  War  Memorial  Board 
will  be  able  to  negotiate  a  lease  for  the  restaurant  directly. 

Also  pertinent  to  our  discussion.  Charter  Section  7.402-1 
requires  Board  of  Supervisors'  approval  of  leases  for  in  excess 
of  ten  years  in  term  or  one  million  dollars  in  revenue.   And  the 
Board  of  Supervisors  has  announced  a  policy  of  awarding 
concession  leases,  whenever  practical,  through  competitive 
bidding.   Administrative  Code  Section  2.6-1. 

Thus,  the  relevant  issues  are  whether  the  space  subject  to 
the  lease  is  "surplus  property"  and  hence  under  the  jurisdiction 
of  the  Director  of  Property  (who  is  required  to  follow 
competitive  bidding  procedures);  and,  if  the  War  Memorial  Board 
is  empowered  to  lease  the  space  itself,  is  it  required  to  submit 
it  for  public  bid. 

General  Authority  to  Lease.   Leasing  of  municipal  property 
is  generally  authorized,  provided  the  public  interest  is  served, 
or  at  least  is  not  destroyed  or  diminished  thereby.   And  a  lease 
of  space  in  a  public  building  is  lawful  so  long  as  the  lease  does 
not  interfere  with  the  purposes  for  which  the  building  was 
constructed.   Gridley  Camp  No.  104  v.  Board  of  Supervisors  (1929) 
98  Cal.App.  585. 

The  State  law  concludes  that  the  construction  and  operation 
of  an  opera  house,  and  related  and  convenient  facilities,  are  a 
general  county  purpose  under  Government  Code  Section  25351.3. 
See  County  of  Los  Angeles  v.  Nesvig  (1965)  231  Cal.App. 2d  603. 
By  analogy,  a  charter  city  may  likewise  build  a  performing  arts 
center  to  benefit  the  public.   And  a  lease  of  facilities 
ancillary  to  the  performing  arts  center  will  also  serve  a  public 
purpose. 

The  Construction  Agreement  between  the  Sponsors  of  the 
Performing  Arts  Center,  Inc.  and  the  City  provides  that  the  land 
on  which  the  performing  art  center  is  located  is  leased  to  the 
Sponsors  until  the  new  facilities  are  accepted  by  the  City,  or  on 
January  1,  1982,  whichever  comes  sooner. 
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The  City  may  not  enter  into  a  concession  lease  for  the 
Davies  Symphony  Hall  prior  to  the  expiration  of  the  construction 
lease  because  the  land  is  leased  to  the  Sponsors  who  still  own 
the  buildings  on  it.   But  negotiations  could  begin  before  the 
actual  expiration  date  as  long  as  the  effective  date  of  the 
restaurant  lease  is  not  earlier  than  the  date  the  construction 
lease  expires,  which  most  likely  will  be  the  last  date  possible, 
January  1,  1982. 

Leases  Promoting  a  Public  Function.^  Section  2  of  the 
Construction  Agreement  was  amended  in  May,  1980  to  provide  that 
when  the  buildings  are  accepted  by  the  City,  the  performing  arts 
center  will  be  under  the  jurisdiction  of  the  War  Memorial  Board 
of  Trustees.   This  jurisdiction  is  confirmed  in  Section  27.3  of 
the  San  Francisco  Administrative  Code,  providing  that  the  War 
Memorial  Board  may  enter  into  contracts  for  the  purposes  of 
"administration,  superintendence  and  operation  of  the  War 
Memorial. " 

As  described  above,  if  the  space  for  a  restaurant  is 
considered  "surplus"  property  within  the  meaning  of  the  term  as 
used  in  Section  7.402  of  the  Charter,  the  lease  must  be  put  out 
to  competitive  bid  by  the  Director  of  Property.   If  the  lease  is 
to  serve  a  "public  purpose",  however,  the  War  Memorial  may, 
subject  to  the  approval  of  the  Board  of  Supervisors,  enter  into  a 
negotiated  lease. 

In  San  Francisco  City  Attorney  Opinion  No.  64-30,  this 
office  advised  that  the  Charter  sections  controlling  the  leasing 
of  surplus  municipal  property  through  competitive  bidding  were 
not  applicable  where  the  property  was  to  be  used  in  "carrying  out 
a  proper  public  purpose  of  the  municipality."   Surplus  property 
was  defined  as  "property  that  is  no  longer  required  by  any  City 
department  in  the  effectuation  of  the  public  purposes  of  the  City 
government."   Hence  the  question  is  whether  the  space  in  question 
is  to  be  used  by  the   Davies  Symphony  Hall  for  the  effectuation 
of  its  public  purpose. 


^   A  logical  exposition  of  this  problem  would  first  analyze 
whether  the  proposed  agreement  is  a  license  or  a  lease.   However, 
there  is  no  question  that  the  concession  agreement  herein  is,  as 
a  matter  of  law,  a  lease.   See  O'Shea  v.  Claude  C.  Wood  Co. 
(1979)  97  Cal.App.3d  903  (lease  gives  exclusive  right  to 
possession  of  a  definite  place) . 
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Opinion  No.  64-30  approved  the  lease  of  unused  real 
property  owned  by  the  City  for  development  of  moderately-priced 
private  housing,  without  the  imposition  of  public  bidding 
procedures.   (However,  in  San  Francisco  City  Attorney  Opinion  No. 
61-1527  a  contrary  conclusion  was  reached  because  the  property 
had  already  been  declared  surplus  prior  to  the  attempted 
dedication  to  low  cost  senior  housing.) 

The  construction  of  hotels,  restaurants,  museums,  art 
galleries,  and  zoological  and  botanical  gardens  in  public  parks 
has  been  held  to  be  ancillary  to,  rather  than  inconsistent  with, 
the  complete  enjoyment  of  the  parks.   Slavich  v.  Hamilton  (1927) 
201  Cal.  299.   Similarly,  it  was  held  to  be  a  proper  public 
purpose  to  lease  an  airport  hanger  to  a  private  aircraft 
servicing  company,  when  part  of  the  overall  development, 
maintenance  and  operation  of  the  airport.   Pipes  v.  Hildebrand 
(1952)  110  Cal.App.2d  645.   The  determinative  factor  was  that  the 
lease  was  part  of  a  comprehensive  plan  for  airport  management, 
and  not  primarily  intended  to  promote  the  business  success  of  a 
private  party,  although  that  might  be  an  incidental  result. 

The  proposed  restaurant  would  also  serve  the  public  purpose 
of  the  performing  arts  center.   The  proposed  hours  for  business, 
days  and  evenings  from  11:00  a.m.  to  10:00  p.m.,  12:00  p.m.  on 
performance  nights,  clearly  serve  the  convenience  of  patrons, 
performers  and  persons  employed  in  the  performing  arts  center. 

In  Haqgerty  v.  Oakland  (1958)  161  Cal.App.2d  407,  the  lease 
by  port  commissioners  of  a  convention  and  banquet  hall  to  a 
private  company  was  challenged  on  the  grounds  it  authorized  a  use 
outside  the  scope  of  the  Tidelands  trust  which  requires  that 
property  be  used  for  the  promotion  of  commerce,  shipping  and 
navigation.   It  was  claimed  that  under  the  lease  the  hall  could 
be  used  for  non-tideland  trust  purposes.   The  court  said  at  161 
Cal.App.2d  413: 

While  it  is  true  that  the  use  of  the  facility 
is  not  limited  to  commercial  associations  and  can 
be  rented  by  other  groups,  such  fact  does  not 
detract  from  its  real  purpose  or  the  validity  of 
the  project.  .  .  .   Good  judgment  would  allow  the 
use  of  the  facility  by  other  groups  when  not 
required  by  commercial  associations,  and 
therefore,  such  use  would  be  incidental  to  the 
main  purpose  and  "germane  to  the  scope  of  its 
[the  board's]  powers  and  duties."   (Citation 
omitted. ) 
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For  similar  reasons  the  lease  of  space  for  the  restaurant  may 
contemplate  the  use  by  the  general  public  when  there  are  no 
performances  at  the  facility  of  the  War  Memorial  complex.   The 
restaurant  use  shall  remain  ancillary  to  and  compatible  with,  but 
not  separate  from,  the  primary  purpose  of  the  performing  arts 
center . 

Therefore  the  proposed  restaurant  operation  reasonably 
promotes  the  performing  arts  center's  public  function,  and  as 
such  the  lease  would  not  fall  within  the  meaning  of  "surplus 
property"  as  that  term  is  used  in  Charter  Section  7.400.   Hence 
the  War  Memorial  Board  of  Trustees  retain  jurisdiction  over  the 
facility .2 

Notwithstanding  the  conclusion  that  the  space  contemplated 
for  the  restaurant  is  not  surplus  property  and  hence  not  subject 
to  the  jurisdiction  of  the  Department  of  Real  Estate,  a  lease 
such  as  the  one  proposed  falls  within  the  ambit  of  Charter 
Section  7.402-1.   That  section  requires  the  Board  of  Supervisors 
to  approve,  by  ordinance,  any  lease  for  more  than  ten  years  or 
over  one  million  dollars  in  anticipated  revenues.   And 
Administrative  Code  Section  2.6-1,  articulating  the  Board  of 
Supervisors'  policy  regarding  concession  proposals  and  leases 
requiring  competitive  bidding  unless  the  Board  of  Supervisors 
finds  that  it  is  "impractical  or  impossible,"  is  applicable.   See 
San  Francisco  City  Attorney  Opinion  No.  67-34A. 

Although  the  Board  of  Supervisors  is  not  bound  by  judicial 
precedent  in  determining  whether  competitive  bidding  is 
impractical  or  impossible  for  purposes  of  applying  the  Board's 
policy  favoring  competitive  bidding,  a  discussion  of  cases 
interpreting  impracticality  in  analogous  situations  may  be  of 
some  assistance  to  the  War  Memorial  Board  in  anticipating  how  the 
Board  of  Supervisors  will  respond  to  the  need  to  negotiate  a 
lease  here. 


2   Even  in  situations  in  which  the  property  offered  for  lease 
is  under  the  jurisdiction  of  the  Department  of  Real  Estate,  the 
authority  of  the  Director  of  Property  to  arrange  for  leases  does 
not  extend  to  passing  upon  the  provisions  of  the  lease.   His  role 
in  such  a  situation  is  to  call  for  and  accept  bids,  and  to  award 
the  lease  to  the  highest  responsible  bidder.   For  example,  if  the 
Department  of  Public  Works  decides  to  lease  out  a  building  it  no 
longer  uses  for  its  own  purpose,  the  Director  of  Property  will 
arrange  for  bids  and  make  the  actual  award,  but  the  Department  of 
Public  Works  may  if  it  chooses,  set  the  conditions  and  the  term 
of  the  lease. 
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Impracticality  in  the  context  of  competitive  bidding  is 
recognized  where  the  service  is  to  be  provided  by  a  uniquely 
qualified  professional.   Graydon  v.  Pasadena  Redevelopment  Agency 

(1980)  104  Cal.App.3d  631,  636,  Cal.Rptr. ;  59  Ops.  Cal. 

Atty.  Gen.  249.   In  California,  this  exception  has  been  applied 
in  awarding  contracts  to  consulting  engineers  (Kennedy  v.  Ross 
(1946)  28  Cal. 2d  569,  581-2;  San  Francisco  v.  Boyd  (1941)  17 
Cal. 2d  606,  630),  architects  (Miller  v.  Boyle  (1919)  43  Cal.App. 
393;  Cobb  v.  Pasadena  City  Board  of  Education  (1955)  134 
Cal.App. 2d  93),  actors  or  musicians  (Adams  v.  Ziegler  (1937)22 
Cal.App. 2d  135),  real  estate  developers  (Graydon  v.  Pasadena 
Redevelopment  Agency,  supra),  and  zoo  directors  (Hiller  v.  Los 
Angeles  (1961)  197  Cal.App. 2d  685). 

Some  of  these  cases  refer  to  "personal  services  depending 
upon  a  peculiar  skill  or  ability."   (Graydon  v.  Pasadena 
Redevelopment  Agency,  supra,  at  636) ;  others  refer  to  the 
particular  "taste,  skill,  and  technical  learning  and  ability"  of 
the  prospective  supplier  of  services.   (Cobb  v.  Pasadena  City 
Board  of  Education,  supra,  at  95) .   Since  the  War  Memorial  Board 
is  particularly  concerned  with  maintaining  the  proper  atmosphere 
in  any  restaurant  operation  allowed  within  the  performing  arts 
center,  it  may  be  argued  to  the  Board  of  Supervisors  that  a 
restauranteur  under  these  circumstances  would  have  to  be  a 
"uniquely  qualified  professional"  or  an  entrepeneur  with  a 
particular  "taste"  or  ability  and  exempt  from  the  competitive 
bidding  requirement. 

It  should  be  emphasized  that  the  cases  discussed  above 
analyze  competitive  bidding  as  a  legal  requirement: 
Administrative  Code  Section  2.6-1  articulates  a  policy  choice. 
The  Board  of  Supervisors  is  not  bound  here  by  the  stricter 
standards  of  what  is  "impossible  or  impractical"  set  out  by  the 
courts  where  competitive  bidding  has  been  explicitly  required  by 
law.   Rather,  the  Board  of  Supervisors  may  choose  what  it 
determines  to  be,  in  light  of  legitimate  and  compelling  reasons, 
the  most  reasonable  course  of  action  to  follow  in  this 
situation.   The  Board  in  making  such  a  determination  must, 
however,  be  mindful  that  the  grounds  for  its  exception  should  be 
carefully  noted  to  avoid  claims  of  denial  of  equal  protection  in 
the  future. 

A  separate  argument  of  impracticality  may  be  based  on  the 
considerable  expense  an  applicant  must  go  to  in  preparing  a 
serious  proposal  for  public  bidding.   Few  operators  are  willing 
to  make  that  investment  without  any  guarantee  of  receiving  the 
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contract  award;  it  is  too  easy  for  competitors  to  win  the 
contract  by  submitting  a  marginally  lower  bid  based  on  a  hastily 
prepared- proposal . 

Several  restaurant  operators  were  invited  initially  to 
evaluate  the  proposed  restaurant  operation  in  Davies  Symphony 
Hall;  all  but  one  subsequently  declined  on  the  grounds  that  the 
site  as  presented  could  not  generate  sufficient  revenue  or  that 
the  capital  investment  required  could  not  be  met.^   All  have 
since  indicated  that  they  would  not  participate  in  any  event  if 
their  ability  to  plan  was   further  restricted  by  the  necessity  of 
meeting  formal  bid  specifications. 

In  view  of  the  several  factors  noted  above,  it  would  not  be 
arbitrary  or  unreasonable  for  the  Board  of  Supervisors  to 
conclude  that  the  competitive  bidding  requirement  should  be 
waived  in  order  to  ensure  that  the  restaurant  is  appropriate  to 
the  ambience  of  the  performing  arts  center,  in  general,  and  to 
Davies  Symphony  Hall  in  particular. 

CONCLUSION 

After  January  1,  1982,  the  War  Memorial  Board  of  Trustees 
will  have  authority  to  lease  out  space  for  a  restaurant  in  the 
performing  arts  center.   The  space  in  question  is  not  surplus 
property  and  hence  not  subject  to  the  jurisdiction  of  the 
Department  of  Real  Estate.   However,  under  the  Charter  that  lease 
must  be  approved  by  the  Board  of  Supervisors.   The  Board  of 
Supervisors  has  established  a  policy  of  requiring  that  leases 
subject  to  the  Board's  approval  be  awarded  on  the  basis  of 
competitive  bidding,  unless  it  can  be  shown  to  be  impractical  or 
impossible.   Therefore,  unless  the  War  Memorial  Board  of  Trustees 
convinces  the  Board  of  Supervisors  that  it  should  find  that 
competitive  bidding  is  impractical  or  impossible  in  this 
particular  instance,  the  lease  must  be  awarded  on  the  basis  of 
competitive  bidding. 


3  Represented,  among  others,  were  the  Caravansary,  the  City, 
Golden  Eagle,  Gluckenheimer  Co.,  Prophet  Foods,  and  Saga  Corp. 
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SUBJECT-: 


REOUEPTEH  BY; 


PREPARED  BY: 


Authority  of  the  Finance  Committee  of  the 
Board  of  Suoervisors  to  determine  holidays 
for  uniformed  members  of  the  Fire  Department 

RAYMOND  G.  CONNORS 
Secretary,  Fire  Commission 

MICHAEL  C.  KILLELEA 
Deputy  City  Attorney 


QUESTION  PRESENTED 

VJhether  the  Finance  Committee  of  the  Board  of 
Supervisors  has  the  power  to  determine  that  certain 
uniformed  members  assigned  as  Fire  Department  staff 
personnel  shall  not  have  Thanksgiving,  Christmas  and  New 
Year's   Day  as  holidays. 

CONCLUSION 

The  Finance  Committee  of  the  Board  of  Supervisors  does 
not  have  the  power  to  determine  that  certain  uniformed 
members  of  the  Fire  Department  shall  not  be  entitled  to 
certain  holidays. 

ANALYSIS 

The  Finance  Committee  of  the  Board  of  Supervisors,  in 
presenting  the  budget  for  the  City  and  County  of  San 
Francisco  in  July,  1981,  reduced  the  amount  of  holiday  pay 
for  certain  uniformed  staff  personnel  on  the  basis  that  it 
did  not  appear  necessary  to  the  Finance  Committee  to  have 
full  senior  staffing  and  inspection  work  on  all  holidays 
such  as  Christmas  and  Thanksgiving. 

Holidays  for  uniformed  members  of  the  Fire  Department 
are  governed  by  Section  8.452  of  the  Charter.   Section  8.452 
provides  in  relevant  part: 
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"Officers  and  members  of  the  uniformed 
force  shall  be  entitled  to  the  days  declared 
to  be  holidays  for  employees  whose 
compensations  are  fixed  on  a  monthly  basis  in 
the  schedule  of  compensations  adopted  by  the 
board  of  supervisors,  pursuant  to  the 
provisions  of  section  8.401  of  the  charter, 
as  additional  days  off  with  pay.   Officers  or 
members  required  to  perform  service  in  said 
department  on  said  days  shall  be  compensated 
on  the  basis  of  straight  time  as  herein 
computed  or  shall  be  granted  equivalent  time 
off  duty  with  pay  in  the  judgment  of  the  fire 
commission. " 

The  above-quoted  provision  gives  uniformed  personnel 
of  the  Fire  Department  the  same  holidays  as  is  provided  in 
the  Salary  Standardization  Ordinance  for  miscellaneous 
employees.   Among  those  included  holidays  are  Thanksgiving, 
Christmas  and  New  Year's  Day  (Section  VI. A,  Salary 
Standardization  Ordinance  for  1981-82).   Section  8.452  of 
the  Charter  further  provides  that  uniformed  members  who  are 
required  to  perform  services  on  the  designated  holidays 
shall  be  compensated  on  the  basis  of  straight  time  or  be 
granted  equivalent  time  off  duty  with  pay  in  the  judgment  of 
the  Fire  Commission. 

The  Fire  Department  is  under  the  management  of  a  Fire 
Commission  (Section  3.540,  Charter)  who  shall  appoint  a 
chief  of  the  department  (Section  3.541,  Charter).   The  Fire 
Chief  is  responsible  for  administration  of  the  department 
(Section  3.501,  Charter).   In  that  capacity,  he  can  require 
uniformed  members  "to  perform  service"  in  the  Fire 
Department  on  a  holiday  (Section  8.452,  Charter). 

The  Board  of  Supervisors  has  the  power  to  decrease  any 
amount  contained  in  the  proposed  budget  for  personal 
services  (Section  6.205,  Charter).   However,  the  Board  of 
Supervisors  does  not  have  the  authority  to  delete  holidays 
already  established  in  the  Salary  Standardization  Ordinance, 
nor  does  it  have  the  power  to  interfere  with  the 
administration  of  other  departments  (Section  2.401,  Charter; 
see  also  City  Attorney  Opinion  No.  81-47  dated  August  14, 
1981).   The  uniformed  members  of  the  Fire  Department  are 
entitled  under  Section  8.452  of  the  Charter  to  those 
holidays  declared  in  the  Salary  Standardization  Ordinance  and 
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the  Fire  Chief  has  the  authority  to  require  such  members  to 
work  on  a  holiday  when  in  his  judgment  it  is  necessary  to 
perform  services  for  that  department. 


Therefore,  it  is  my  opinion  that  the  Board  o 
Supervisors  onlv  has  the  authority  to  delete  amoun 
proposed  budget  for  holiday  pay  (Section  6.205,  Ch 
it  cannot  do  so  if  the  deletion  interferes  with  th 
of  paid  holidays  to  which  uniformed  members  are  en 
under  Section  8.452  of  the  Charter.  Further,  the 
cannot  designate  which  uniformed  members  of  the  Fi 
Department  shall  not  work  on  a  holiday.  The  Fire 
department  head  is  empowered  to  designate  and  requ 
certain  members  to  perform  services  on  holidays  an 
his  judgment  he  orders  such  service,  the  uniformed 
would  be  entitled  to  compensation  or  an  in-lieu  pa 
in  the  judgment  of  the  Fire  Commission  as  is  provi 
Section  8.452  of  the  Charter. 

Very  truly  yours. 
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Deputy  City  Attorney 
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City  Attorney' 
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OPINION  NO.  81-68 

Applicability  and  Implementation  of  Charter 
Section  8.300-1 


Louis  A.  Turpen 

Acting  Director  of  Airports 

Donald  J.  Garibaldi 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 


DOCUMENTS  DEPT. 


1.  Are  concession  leases  at  San  Francisco  International 
Airport  subject  to  the  provisions  of  Charter  Section  8.300-1? 

2.  Are  facilities  management  contracts  at  San  Francisco 
International  Airport  subject  to  Charter  Section  8.300-1? 

3.  Where  a  contract  subject  to  the  provisions  of  Section 
8.300-1  at  its  inception  is  subject  to  extension  at  the  option  of 
the  City,  is  it  necessary  to  make  the  determination  under  Section 
8.300-1   in  order  to  exercise  the  option  to  extend? 

4.  In  instances  where  a  contract  subject  to  Charter 
Section  8.300-1  is  to  be  bid,  is  it  proper  to  make  the 
determination  required  under  Section  8.300-1  before  bids  are 
received? 

CONCLUSIONS 

1.  No. 

2.  Yes. 

3.  No. 

4.  Section  8.300-1  does  not  prescribe  a  specific 
procedure.   In  each  instance,  the  determination  should  be  made  at 
such  time  and  in  such  manner,  in  the  discretion  of  the  Controller, 
as  to  provide  a  valid  comparison  of  the  cost  of  contracting  and 
the  cost  of  utilizing  Civil  Service  employees. 
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ANALYSIS 

You  have  written  to  this  Office  asking  various  questions 
concerning  the  applicability  and  implementation  of  the  provisions 
of  Charter  Section  8.300-1  with  respect  to  various  agreements 
relating  to  operations  at  San  Francisco  International,  to  wit, 
Garage  Operating  Agreement,  Shuttle  Bus  Service  Agreement,  and 
North  Terminal  Janitorial  Services  Agreement. 

Your  inquiry  requires,  initially,  a  review  of  the 
differences  between  a  concession  lease  and  a  facilities  management 
agreement.   A  "concession"  connotes  the  granting  of  a  privilege 
to  operate  a  commercial  activity  upon  the  property  of  another. 
Under  the  typical  concession  agreement,  the  concessionaire  is 
required  to  make  a  capital  investment  to  develop  or  remodel  and 
fixture  the  concession  site.   The  concessionaire  provides  an 
inventory  and  personnel,  and,  subject  to  some  control  by  the 
grantor  of  the  concession,  controls  the  pricing  of  his  merchandise 
or  services.   Revenue  is  generated  by  the  entrepreneurship  of  the 
concessionaire.   The  revenue  belongs  to  the  concessionaire,  who 
is  liable  to  pay  to  the  grantor  a  fee  usually  measured  as  either 
a  percentage  of  gross  revenue  or  a  minimum  annual  guarantee. 
Concession  agreements  at  San  Francisco  International  Airport 
usually  take  the  form  of  a  lease  of  space  within  which  the 
concession  activity  is  to  take  place.   Such  leases  are  governed 
by  the  provisions  of  Charter  Section  7.405  and,  in  some 
instances,  by  the  provisions  of  Charter  Section  7.402-1.   Section 
7.405  sets  forth  requirements  for  competitive  bidding  and  Section 
7.402-1  mandates  approval  by  the  Board  of  Supervisors  of  certain 
concession  leases. 

Under  a  facilities  management  agreement,  the  manager 
operates  an  existing  facility  on  behalf  of  its  owner.   Usually 
the  manager  is  provided  with  an  existing,  operable  facility  and, 
therefore,  is  not  required  to  make  any  capital  investment.   The 
owner  of  the  facility  determines  in  great  detail  the  manner  in 
which  the  facility  is  to  be  operated.   Any  revenues  generated  by 
operation  of  the  facility  belong  to  its  owner;  the  manager  merely 
collects  the  revenue  on  behalf  of  the  owner.   Pricing  of  the 
service  provided  by  the  facility  is  determined  by  the  owner.   A 
facilities  management  contract  reflects  a  decision  by  the  owner 
of  the  facility  to  have  the  facility  operated  by  someone  else 
rather  than  engage  employees  of  his  own. 

Section  8.300  of  the  Charter  and  well  established 
principles  of  law  governing  the  operations  of  public  entities 
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having  civil  service  systems  dictate  that  continuous,  routine, 
day-to-day  activities  for  the  operational  needs  of  such  entities 
must  be  performed  by  personnel  procured  through  civil  service 
procedures  and  not  by  personnel  procured  through  private 
contract.   Even  where  civil  service  classes  are  not  currently  in 
existence  to  perform  the  needed  services,  the  law  demands  that, 
within  the  framework  of  the  civil  service  system,  recruiting 
activities  must  be  commenced  so  as  to  make  civil  service 
employees  available.   (Stockburger  v.  Riley,  21  C.A.2d  165.) 

Subject  to  certain  specified  exceptions  not  pertinent  here, 
subsection  (a)  of  Charter  Section  8.300  provides  that: 

"All  positions  in  all  departments  and  offices  of 
the  city  and  county,  including  positions  created 
by  laws  of  the  State  of  California,  where  the 
compensation  is  paid  by  the  city  and  county, 
shall  be  included  in  the  classified  civil  service 
of  the  city  and  county,  and  shall  be  filled  from 
lists  of  eligibles  prepared  by  the  civil  service 
commission  ..." 

In  keeping  with  the  legal  principles  discussed  above,  the 
provisions  of  subsection  (a)  of  Section  8.300  would,  absent  some 
specific  exception,  preclude  the  City  and  County  from  contracting 
for  services  which  could  be  performed  by  persons  selected  under 
its  Civil  Service  system.   (Burum  v.  State  Comp.  Ins.  Fund,  30 
C.2d575,  580;  State  Comp.  Ins.  Fund  v.  Riley,  9  C.2d  126,  135.) 

At  the  election  held  on  November  2,  1976,  the  electorate 
approved  a  proposal,  denominated  Proposition  J  on  the  ballot,  to 
add  Section  8.300-1  to  the  Charter.    Section  8.300-1  provides  an 
exception  to  the  requirement  of  Section  8.300  that  all  positions 
shall  be  included  in  the  Civil  Service  system  of  the  City  and 
County,  as  follows: 

"Civil  Service  Positions  -  Additional  Exceptions 

Notwithstanding  the  provisions  of  Section  8.300 
of  the  charter,  the  following  positions  shall  not 
be  included  in  the  classified  civil  service  of 
the  city  and  county  and  shall  not  be  filled  from 
lists  eligibles  prepared  by  the  civil  service 
commission: 

Positions  determined  by  the  controller  and 
approved  by  resolution  of  the  board  of 
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supervisors  to  be  positions  where  the  work  or 
services  can  be  practically  performed  under 
private  contract  at  a  lower  cost  to  the  city  and 
county  than  similar  work  or  services  performed  by 
employees  of  the  city  and  county;  provided  that 
no  work  or  services  shall  be  contracted  where 
such  work  or  services  are  required  to  be 
performed  by  officers  or  employees  of  the  city 
and  county  under  the  provisions  of  this  charter 
or  other  applicable  law." 


The  clear  effect  of  Section  8.300-1  as  stated  by  the  Ballot 
Simplification  Committee  in  the  Voter  Information  Pamphlet  is  to: 

"allow  the  Board  of  Supervisors  to  enter  into 
work  contracts  with  private  companies  when  they 
find  that  work  can  be  done  at  a  lower  cost  than 
if  it  were  done  by  city  workers." 

The  obvious  purpose  of  Section  8.300-1  is  to  permit  the 
City  and  County  to  reduce  its  expenditures  where  the  Controller 
certifies  with  the  approval  of  the  Board  of  Supervisors  that  it 
is  less  costly  to  engage  a  private  contractor  to  perform  certain 
work  or  render  certain  services  than  to  utilize  Civil  Service 
employees. 

A  facilities  management  agreement  entails  the  use  of  a 
private  contractor  to  operate  a  facility  rather  than  using 
employees  engaged  by  the  owner  of  the  facility.   Accordingly, 
when  the  City  and  County  desires  to  enter  into  a  facilities 
management  agreement,  it  must  comply  with  the  provisions  of 
Section  8.300-1.   The  Garage  Operating  Agreement  at  San  Francisco 
International  Airport  is  a  facilities  management  agreement  and 
is,  as  I  have  previously  advised  the  Board  of  Supervisors, 
subject  to  the  provisions  of  Section  8.300-1.    (See  City 
Attorney's  Opinion  No.  8-33,  dated  May  12,  1980.) 

Based  upon  the  foregoing  analysis,  concession  agreements  at 
the  Airport  are  not  subject  to  the  provisions  of  Section 
8.300-1.   Rather  they  are,  as  noted  earlier,  governed  by  the 
provisions  of  Charter  Section  7.405  and,  where  applicable,  of 
Section  7.402-1. 

The  North  Terminal  Janitorial  Contract  provides  for  the 
performance  of  custodial  services  in  the  Airport's  North  Terminal 
by  a  private  contractor  rather  than  utilizing  Civil  Service 
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employees.   Custodial  services  are  an  integral  part  of  the 
on-going,  daily  activities  required  to  operate  the  Airport  and 
can  be  performed  by  classes  within  the  City's  Civil  Service 
system.   In  fact,  such  custodial  services  are  currently  being 
performed  in  the  Airport's  Central  and  South  Terminals  by  Civil 
Service  employees. 

The  services  involved  in  the  Shuttle  Bus  Service  Agreement 
are  an  integral  part  of  the  on-going,  daily  operation  of  the 
Airport.   Under  the  legal  principles  discussed  above,  such 
service  should  be  provided  through  employees  engaged  through  the 
City's  Civil  Service  system.   Accordingly,  the  Shuttle  Bus 
Agreement  is  subject  to  the  provisions  of  Charter  Section  8.300-1. 

The  Garage  Operating  Agreement  and  North  Terminal 
Janitorial  Contract  were  competitively  bid  as  multi-year 
contracts  in  that  each  is  for  an  initial  term  of  one  year, 
subject  to  the  sole  option  on  the  part  of  the  City  to  extend  the 
term  of  the  contract  on  each  anniversary.   In  the  case  of  the 
Garage  Operating  Agreement,  the  City  may  extend  the  Agreement  for 
four  additional  years;  in  the  case  of  the  Janitorial  Contract, 
the  City  may  extend  the  Contract  for  three  additional  years.   You 
inquire  whether  it  is  necessary  to  undergo  a  determination 
pursuant  to  Section  8.300-1  at  each  anniversary  if  the  City 
desires  to  exercise  its  option  to  extend  the  Agreement  or  Contract 
for  another  year.   It  is  the  opinion  of  this  Office  that  the 
determination  pursuant  to  Section  8.300-1,  having  been  made  at 
the  inception  of  the  Agreement  and  Contract,  it  is  not  required 
to  repeat  that  evaluation  on  each  anniversary.   The  language  of 
Section  8.300-1  does  not  express  such  a  requirement  and  one 
should  not  be  implied.   The  Agreement  and  Contract  are  in  fact 
five-year  and  four-year  arrangements,  respectively,  unless  the 
City  unilaterally  elects  not  to  extend  them  at  an  anniversary. 
Except  for  a  default  by  the  City  permitting  termination,  the 
other  party  to  each  of  these  arrangements  is  bound  to  perform  for 
the  entire  five-year  or  four-year  period.   That  being  the  case, 
the  evaluation  and  determination  made  at  the  inception  of  the 
Agreement  and  Contract  is  sufficient  to  satisfy  the  requirements 
of  that  Section. 

You  have  also  asked  for  advice  with  respect  to  a  procedural 
question  in  applying  the  provisions  of  Section  8.300-1:   May  the 
Section  8.300-1  determination  be  made  prior  to  actual  receipt  of 
bids  or  may  it  be  made  prior  to  going  to  bid,  on  the  basis  of 
estimates  of  what  the  bids  will  be?   Section  8.300-1  does  not 
prescribe  any  specific  procedure.   The  Controller,  who  has  the 
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responsibility  for  developing  the  comparison  in  each  instance, 
has  not  as  yet  issued  any  guidelines  as  to  when  the  determination 
is  to  be  made.   However,  because  of  the  many  and  varied 
contractual  arrangements  to  which  Section  8.300-1  applies,  it  may 
be  difficult  to  prescribe  specific  guidelines  to  cover  all 
situations.   Certainly,  any  guidelines  which  the  Controller 
establishes  should  be  such  that  the  required  determination  is 
amde  at  such  time  and  in  such  manner  as  to  provide  a  valid 
comparison  of  the  cost  of  contracting  and  the  cost  of  utilizing 
Civil  Service  employees. 

Section  8.300-1  concerns  itself  with  "positions"  and, 
therefore,  with  personnel  costs.   Implicit  in  the  section  is  a 
recognition  that  whatever  equipment  is  required  to  be  used  by  the 
personnel  will  be  the  same  whether  those  personnel  are  employees 
of  a  private  contractor  or  of  the  City.   Accordingly,  the  Section 
8.300-1  determination  should  be  predicated  solely  upon  personnel 
costs. 

The  Section  8.300-1  determination  should  be  made  based  upon 
existing  Civil  Service  classes  and  rates  of  pay  and  upon  existing 
administrative  procedures. 


Respectfully  submitted, 

DONALD  J.  GARIBALDI 
Deputy  Citzy  Attorney 


Approved: 

By  '      \ 


GEORGE  AGNOST 
City  Attorney 


6970B 


f*ry  and  County  of  San  Francisco: 


Office  of  City  Attorney 


George  Agnost, 
City  Attorney 


December  9,  1981 


-b1 


SUBJECT: 


OPINION  NO.  81-69 


Date  On  Which  Board  of  Supervisors  May  Elect 
Its  President 


REQUESTED  BY 


PREPARED   BY; 


Hon.    John   L.    Molinari 

President,    Board  of   Supervisors   DOCUMENTS  DEPT. 


Burk  E.  Delventhal 
Deputy  City  Attorney 
Elizabeth  M.  Katz 
Legal  Assistant 


QUESTION  PRESENTED 

When  the  term  of  the  incumbent  president  of  the  Board  of 
Supervisors  will  expire  on  January  8,  1982,  may  the  Board  take  up 
the  question  of  electing  a  new  president  at  its  regular  meeting 
on  January  4,  1982,  or  must  the  Board  hold  a  special  meeting  for 
the  purpose  of  conducting  the  election  on  January  8,  1982? 

CONCLUSION 

Yes.   The  Board  may  elect  a  new  president  at  its  regular 
meeting  on  January  4th. 

ANALYSIS 


Your  term  of  office  as  president  of  the  Board  of 
Supervisors  expires  on  January  8,  1982.   You  have  asked  this 
office  to  advise  you  as  to  whether  the  Board  of  Supervisors  may 
take  up  the  question  of  selecting  its  new  president  at  the 
regular  Board  meeting  on  January  4,  1982  or  whether  the  Board 
must  hold  a  special  meeting  for  this  purpose  on  January  8,  1982. 
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Since  the  composition  of  the  Board  of  Supervisors  will  be 
no  different  on  January  8,  1982,  than  on  January  4,  1982,  we 
advise  you  that  the  Board  may  select  a  person  to  fill  the  January 
8th  vacancy  at  its  regular  meeting  on  January  4,  1982. 


Respectfully 


itted. 


Jurk  E.  Delv^thal^ 
Deputy  City  Attorney 

Elizabeth  M.  Katz 
Legal  Assistant 


APPROVED; 


GEORGE  AGNOST  . 
CITY  ATTORNEY 
7203B 


City  and  County  of  San  Francisco: 


Office  of  City  Attorney 
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SUBJECT: 
REQUESTED  BY 
PREPARED  BY: 


^  OPINION  NO.  81-70 

Operative  Date  of  Top  Vote  Getter  Charter 
Aniendment,  if  Ratified 

HONORABLE  WENDY  NELDER 
Board  of  Supervisors 


BURK  E.  DELVENTHAL 
Deputy  City  Attorney 
ELIZABETH  M.  KATZ 
Legal  Assistant 


QUESTIONS  PRESENTED 


DOCUMENTS  DIPT. 


When  a  charter  amendment  specifies  a  date  on  which  it  is  to 
become  operative  and  the  amendment  does  not  take  effect  until 
after  the  date  specified,  but  before  the  next  date  at  which  the 
general  scheme  it  proposes  will  commence  on  a  regular  basis, 

1.  Must  effect  be  given  to  the  expressed  operative  date? 

2.  If  effect  cannot  be  given  to  the  expressed  operative 
date,  must  the  whole  amendment  be  considered  inoperative,  null 
and  void? 

3.  Must  operation  be  delayed  until  the  next  date  at  which 
the  proposed  general  scheme  will  commence  on  a  regular  basis  or 
will  operation  begin  at  the  same  time  that  the  amendment  takes 
effect? 

CONCLUSIONS 

1.  When  it  is  not  possible  to  give  effect  to  the  expressed 
operative  date,  that  date  must  be  totally  disregarded. 

2.  Although  effect  cannot  be  given  to  the  expressed 
operative  date,  the  amendment  as  a  whole  is  not  thereby  rendered 
inoperative,  null  or  void. 

3.  Whenever  feasible,  the  amendment  will  become  operative 
at  the  same  time  that  it  takes  effect. 


b  55S-3315 
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BACKGROUND 

Charter  Section  2.202  provides  in  pertinent  part  that  the 
supervisors  constituting  the  board  shall  on  January  8,  1932,  and 
ever  second  year  thereafter,  elect  one  of  their  number  as 
president  of  the  board  for  a  two-year  term.   By  tradition,  the 
supervisors  have  chosen  as  their  president  the  member  who 
received  the  highest  number  of  votes  in  the  preceding 
supervisorial  election.   Recently,  the  supervisors  broke  with 
tradition.   As  a  result,  an  initiative  petition  was  circulated 
proposing  an  amendment  to  Charter  Section  2.202,  as  follows 
(deletions  are  in  double  parentheses,  and  additions  are 
underlined) : 

((The  supervisors  constituting  the  new  board 
shall  on  January  8,  1932,  and  every  second  year 
thereafter,  elect  one  of  their  number  as  president 
of  the  board  for  a  two-year  term.))   At  12;00 
o'clock  noon  on  January  8,  1982,  the  term  of  office 
of  the  president  of  the  board  of  supervisors  shall 
expire  and  said  office  shall  be  assumed  by  the 
member  who  received  the  highest  number  of  votes  at 
the  November  4,  1980  supervisorial  election. 
Thereafter,  at  12:00  o'clock  noon  on  the  8th  day  of 
January,  1983,  and  every  second  year  thereafter,  the 
member  receiving  the  highest  number  of  votes  at  the 
last  preceding  supervisorial  election  shall  assume 
the  office  of  president  of  the  board.   When  a 
vacancy  occurs  in  the  office  of  the  president  of  the 
board,  the  supervisors  shall  elect  one  of  their 
members  as  president  for  the  unexpired  portion  of 
the  term.   The  president  shall  preside  at  all 
meetings,  shall  appoint  all  standing  and  special 
committees  of  the  board  and  shall  have  such  other 
powers  and  duties  as  the  supervisors  may  provide. 

The  petition  was  submitted  too  late  for  the  November  1981 
ballot,  and  the  board  of  supervisors  consequently  determined  that 
it  should  be  put  before  the  voters  at  the  June  1982  election. 
This  determination  was  contested,  but  upheld,  in  Concerned  Voters 
of  San  Francisco,  et  al.  v.  Board  of  Supervisors,  Superior  Court 
No.  785-125.   No  appeal  was  taken,  and  that  judgment  is  final. 

You  now  ask  this  office  how  and  when  the  proposed  charter 
amendment,  if  ratified  in  June  1982,  will  become  operative.   We 
conclude  that,  as  soon  as  the  charter  amendment  takes  effect,  it 
will  become  operative.   Our  analysis  follows. 
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ANALYSIS 

The  process  by  which  a  charter  amendment  takes  effect  is  as 
follows.   California  Government  Code  Section  34463  provides  that, 
if  the  electors  vote  in  favor  of  the  charter  amendment,  it  shall 
be  deemed  to  be  ratified,  but  shall  not  take  effect  until 
accepted  and  filed  by  the  Secretary  of  State  pursuant  to  the 
provisions  of  Section  34464.   Section  34464  provides  that  three 
copies  of  the  complete  text  of  the  charter  amendment  ratified  by 
the  electors  shall  be  certified  and  authenticated  by  the 
chairperson  and  clerk  of  the  governing  body  and  attested  by  the 
city  clerk,  setting  forth  its  submission  to  the  electors  and  its 
ratification  by  them.   One  copy  is  filed  with  the  recorder,  and 
one  copy  is  filed  in  the  city  and  county  archives.   The  third 
copy  is  submitted  to  the  Secretary  of  State  together  with 
certified  copies  of  all  publications  and  notices  lawfully 
required  in  connection  with  the  election  to  propose  the  charter 
amendment,  certified  copies  of  any  arguments  for  and  against  the 
charter  amendment  which  were  mailed  to  voters  pursuant  to  law, 
and  a  certified  abstract  of  the  vote  at  the  election  at  which  the 
charter  amendment  was  approved  by  the  voters.   Government  Code 
Section  34465  provides  that  a  charter  amendment  submitted  to  the 
Secretary  of  State  in  compliance  with  the  law  shall  be  accepted 
and  filed  by  the  Secretary  of  State. 

It  has  been  argued  that,  when  a  measure  takes  effect  after 
the  time  at  which  it  was  to  have  become  operative,  effect  must  be 
given  to  the  expressed  operative  date.   This  alternative  runs 
afoul  of  the  common  law  prohibition  against  retroactive 
application  of  a  law,  unless  a  legislative  intent  to  apply  the 
law  retroactively  is  clearly  expressed. 

See,  for  example,  Sharpsburg  Boro.  Annexation  Case  (1948) 
163  Pa.  Super.  84,  60  A. 2d  557.   There,  a  state  act,  governing 
local  annexation  proceedings  and  repealing  earlier  law  on  this 
subject,  provided  that  it  was  to  go  into  operation  on  July  1, 
1947.   The  measure  was  not  approved  by  the  Governor  until  July 
10,  1947.   In  this  case,  the  court  determined  that  the  operative 
date  of  the  law  was  determined  by  another  state  law  governing  the 
operative  dates  of  measures  affecting  the  budgets  of  political 
subdivisions.   The  opinion  of  the  court  regarding  the  expressed 
operative  date  is  relevant,  however. 

The  court  reasoned,  first,  that  July  1  was  designated  as 
the  operative  date  in  the   expectation  that  the  measure  would  be 
passed  and  approved  before  that  time.   And,  the  court  continued, 
when  a  legislature  fixes  a  future  operational   date,  it  stamps  a 
prospective  character  upon  its  face.   Since  the  date  specified 


Honorable  Wendy  Nelder  4  December  10,  1981 


was  not  intended  to  make  the  act  retroactive,  it  could  not  serve 
that  purpose.   If  the  expressed  date  could  not  serve  that 
purpose,  it  could  not  serve  any  purpose  and  must  be  totally 
disregarded.   The  court  noted  that  its  reasoning  was  consistent 
with  the  rule  that  a  court  must  give  effect  to  all  legislative 
provisions,  for  that  rule  applied  only  when  and  if  effect  was 
possible.   163  Pa.  Super.  88-90. 

It  has  also  been  contended  that,  if  effect  cannot  be  given 
to  the  expressed  operative  date,  then  the  whole  measure  is 
rendered  inoperative,  null  and  void.   This  contention  was 
rejected  in  Robey  v.  Broersma  (1942)  181  Md.  325,  29  A. 2d  827,  on 
the  grounds  that  it  was  contrary  to  the  doctrine  of  severability, 
would  lead  to  absurdity  and  would  establish  a  dangerous  precedent 
in  the  legislative  system. 

In  Robey ,  a  state  licensing  bill  was  passed  by  the  Senate 
on  February  5,  1941,  and  by  the  House  of  Delegates  on  March  7, 
1941;  it  was  declared  to  be  an  emergency  measure,  to  go  into 
effect  on  May  1,  1941.   However,  it  was  not  approved  by  the 
Governor  until  May  26,  1941.   The  court  held  that  the  law  became 
operative  on  that  date. 

The  court  noted  that  laws  must  be  upheld  if  possible  and  ". 
.  .  where  a  part  of  a  statute  may  be  clearly  void  and  yet  the 
remainder  will  carry  out  the  legislative  purpose,  the 
unobjectionable  part  will  be  enforced."   181  Md.  343-344. 
Moreover,  it  would  be  absurd  to  say  that  because  one  month  of  the 
first  year  of  an  annual  licensing  scheme  could  not  be  carried 
out,  then  the  whole  act  must  be  stricken  and  the  legislative 
purpose  thwarted.   Id.,  at  345.   Finally,  if  by  inadvertently  or 
purposefully  withholding  passage  of  a  measure  beyond  the  date  it 
was  to  become  operative,  an  act  could  be  wholly  prevented  from 
taking  effect,  then  a  practical  veto  would  be  created.   The  court 
called  this  result  a  dangerous  innovation  which  should  not  be 
introduced  into  the  legislative  process.   Id . 

It  may  be  argued  that  the  charter  amendment  in  question 
here  should  not  become  operative  until  noon  on  January  8,  1983, 
the  date  on  which  the  regular  operation  of  the  new  rule  for 
determining  who  shall  be  president  of  the  board  of  supervisors 
will  commence.   Such  a  conclusion  was  reached  in  Commonwealth  v. 
Hollidy  (1896)  98  Ky.  616,  33  S.W.  943. 


In  Hollidy,  an  act  required  certain  persons  to  file  a 
descriptive  list  of  their  properties  on  or  before  August  15, 
1394,  and  to  list  the  same  each  year.   However,  since  the  act 
expressly  stated  that  it  would  not  become  operative  until  August 
15,  1894,  it  could  not  be  applied  to  those  who  failed  to  file 
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before  that  day.   A  question  arose  as  to  its  application  to  a 
person  who  filed  on  July  20,  1895.   The  court  determined  first 
that  the  law  was  intended  to  establish  an  on-going  filing 
requirement  and  next  that  the  filing  was  to  be  accomplished  on  or 
before  August  15  in  any  year  thereafter.   Therefore  a  person  who 
filed  on  July  20,  1895,  was  not  required  to  file  until  August  15, 
1895,  and  could  not  be  punished. 

However,  the  courts  hold  the  preferable  rule  that  the  law 
becomes  operative  if  possible  at  the  time  that  it  takes  effect. 
See,  in  addition  to  the  cases  cited  above.  United  States  v.  Burr 
(1894)  159  U.S.  78,  40  L.Ed.  82,  15  S.Ct.  1002  (tariff  act  which, 
on  its  face,  was  to  become  operative  on  August  1,  1894,  and  was 
not  made  law  until  August  28,  1894,  became  operative  on  latter 
date),  McLaughlin  v.  Newark  (1894)  57  N.J.L.  298,  30  A.  543  (act 
which,  on  its  face,  was  to  become  operative  on  May  14,  1894,  and 
was  not  passed  until  May  16,  1894,  became  operative  on  its 
passage).  Board  of  Education  v.  Morgan  (1925)  316  111.  143,  147 
N.E.  34  (act  became  operative  on  date  of  governor's  approval, 
when  activities  specified  therein  were  capable  of  performance), 
Portland  Pendleton  Transportation  Company  v.  Heltzel  (1953)  197 
Or.  644,  255  P. 2d  124  (act  which,  on  its  face,  was  to  become 
operative  on  January  1,  1952,  and  was  submitted  to  voters  as 
referendum  on  November  4,  1952,  became  operative  only  upon  their 
ratification),  and  Meadowlands  Regional  Development  Agency  v. 
State  (1970)  112  N.  J.  Super.  89,  270  A. 2d  418  (act  stating  it 
was  to  become  operative  on  July  1,  1968,  held  operative  when 
signed  into  law  on  January  13,  1969). 

While  there  are  no  cases  regarding  this  problem  in 
California,  the  conclusions  reached  by  the  courts  mentioned  above 
are  in  line  with  certain  dictates  of  the  law  in  this  state. 

A  charter  amendment  must  be  construed,  if  possible,  to  give 
effect  to  every  word,  clause  and  sentence  so  that  no  part  will  be 
inoperative  or  superfluous,  void  or  insignificant.   Callahan  v. 
City  and  County  of  San  Francisco  (1945)  68  Cal.App.2d  286,  290, 
156  P. 2d  479.   Put  another  way,  a  charter  amendment  must  be  taken 
as  found  and  construed  as  ratified.   Id. 

Any  doubt  as  to  the  construction  of  an  initiative  measure 
is  to  be  resolved  in  favor  of  the  initiative.   Warner  v.  Kenny 
(1946)  27  Cal.2d  627,  165  P. 2d  889.   But  the  interpretation  must 
be  reasonable.   Gage  v.  Jordan  (1944)  23  Cal.2d  794,  147  P. 2d  387 

If  the  different  parts  of  a  law  are  severable  and 
independent  of  each  other,  if  the  valid  provisions  are  capable  of 
being  carried  into  effect  after  the  invalid  part  has  been 
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eliminated,  and  if  it  is  clearly  the  intent  that  the  remaining 
provisions,  free  of  the  severed  portion,  be  given  effect,  then 
the  law  shall  be  read  as  if  the  invalid  part  were  not  there. 
Board  of  Osteopathic  Examiners  v.  Board  of  Medical  Examiners 
(1975)  53  Cal.App.3d  78,  85,  125  Cal.Rptr.  619. 

It  is  clear  that  the  persons  who  initiated  and  those  who 
will  vote  for  the  charter  amendment  in  question  here  intend  to 
make  the  supervisor  who  received  the  highest  number  of  votes  in 
the  November  1980  election  the  president  of  the  board.   If  that 
person  cannot  assume  office  on  the  expressed  date,  through 
inadvertence,  then  the  intent  of  the  initiators  and  ratifiers  of 
the  amendment  may  fairly  be  said  to  be  that  the  office  be  assumed 
at  the  earliest  possible  date. 
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